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AN ACT concerning competition in the electric power and gas
industries and supplementing, amending and repealing certain
sections of the statutory law.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. (New section) Sections 1 through 45 and sections 47, 51, 57,
59, 60, 63, 65 and 66 of this act shall be known and may be cited as
the "Electric Discount and Energy Competition Act.”

2. (New section) a. The Legislature finds and declares that it is
the policy of this State to:

(1) Lower the current high cost of energy, and improve the quality
and choices of service, for all of this State's residential, business and
institutional consumers, and thereby improve the quality of life and
place this State in an improved competitive position in regional,
national and international markets;

(2) Place greater reliance on competitive markets, where such
markets exist, to deliver energy services to consumers in greater
variety and at lower cost than traditional, bundled public utility
service;

(3) Maintain adequate regulatory oversight over competitive
purveyors of retail power and natural gas supply and other energy
services to assure that consumer protection safeguards inherent to
traditional public utility regulation are maintained, without unduly
impeding competitive markets;

(4) Ensure universal access to affordable and reliable electric
power and natural gas service;

(5) Maintain traditional regulatory authority over non-competitive
energy delivery or other energy services, subject to alternative forms
of traditional regulation authorized by the Legislature;

(6) Ensure that rates for non-competitive public utility services do
not subsidize the provision of competitive services by public utilities;

(7) Provide diversity in the supply of electric power throughout
this State;

(8) Authorize the Board of Public Utilities to approve alternative
forms of regulation in order to address changes in technology and the
structure of the electric power and gas industries; to modify the
regulation of competitive services; and to promote economic
development;

EXPLANATION - Matter enclosed in bold-faced brackets[thus] in the above bill is not
enacted and is intended to be omitted in the law.

Matter underlined thus is new matter.

Matter enclosed in superscript numerals has been adopted as follows:
! Assembly floor amendments adopted January 12, 1999.

2 Senate floor amendments adopted January 12, 1999.
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(9) Prevent any adverse impacts on environmental quality in this
State as a result of the introduction of competition in retail power
markets in this State;

(10) Ensure that improved energy efficiency and load management
practices, implemented via marketplace mechanisms or State-
sponsored programs, remain part of this State's strategy to meet the
long-term energy needs of New Jersey consumers;

(11) Preserve the reliability of power supply and delivery systems
as the marketplace is transformed from a monopoly to a competitive
environment; and

(12) Provide for a smooth transition from a regulated to a
competitive power supply marketplace, including provisions which
afford fair treatment to all stakeholders during the transition.

b. The Legislature further finds and declares that:

(1) In a competitive marketplace, traditional utility rate regulation
is not necessary to protect the public interest and that competition will
promote efficiency, reduce regulatory delay, and foster productivity
and innovation;

(2) Due to regulatory changes, technological developments and
other factors, a competitive electric generation and wholesale supply
market has developed over the past several years;

(3) Electric power services are available in the wholesale markets
at prices substantially lower than the current cost of electric power
generation and supply services provided to retail customers by this
State's electric public utilities;

(4) The traditional retail monopoly which electric public utilities
have held in this State for electric power generation and supply
services should be eliminated, so that all New Jersey energy consumers
will be afforded the opportunity to access the cottpe market for
such services and to select the electric power supplier of their choice;

(5) The traditional electric public utility rate regulation which the
Board of Public Utilities has exercised over retail power supply in this
State requires reform in order to provide retail choice and bring the
benefits of competition to all New Jersey consumers;

(6) Permitting the competitive electric power generation and
supply marketmce to operate without traditional utility rate
regulation will produce a wider selection of services at competitive
market-based prices;

(7) Certain regulatory authority, including requiring electric power
suppliers and gas suppliers to maintain offices in this State, is
necessary to ensure continued safety, reliability and consumer
protections in the electric power and gas industries; and to ensure
accessibility to electric power suppliers and gas suppliers by the Board
of Public Utilities, consumers, electric public utilities and gas public
utilities; and
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(8) The electric power generation marketplace and gas supply
marketplace should be subject to appropriate consumer protection
standards that will ensure that all classes of customers in all regions of
this State are properly and adequately served.

c. The Legislature therefore determines that it is in the public
interest to:

(1) Authorize the Board of Public Utilities to permit competition
in the electric generation and gas marketplace and such other
traditional utility areas as the board determines, and thereby reduce the
aggregate energy rates currently paid by all New Jersey consumers;

(2) Provide for regulation of new market entrants in the areas of
safe, adequate and proper service and customer protection;

(3) Relieve electric public utilities from traditional utility rate
regulation in the provision of services which are deemed to be
provided in a competitive market;

(4) Provide each electric public utility the opportunity to recover
above-market power generation and supply costs and other reasonably
incurred costs associated with the restructuring of the electric industry
in New Jersey, the level of which will be determined by the Board of
Public Utilities to the extent necessary to maintain the financial
integrity of the electric public utility through the transition to
competition, subject to the achievement of the other goals and
provisions of this act, and subject to the public utility having taken and
continuing to take all reasonably available steps to mitigate the
magnitude of its above-market electric power generation and supply
costs; and

(5) Provide the Board of Public Utilities with ongoing oversight
and regulatory authority to monitor and review composition of the
electric generation and retail power supply marketplace in New Jersey,
and to take such actions as it deems necessary and appropriate to
restore a competitive marketplace in the event it determines that one
or more suppliers are in a position to dominate the marketplace and
charge anti-competitive or above-market prices.

3. (New section) As used in this act:

"Assignee" means a person to which an electric public utility or
another assignee assigns, sells or transfers, other than as security, all
or a portion of its right to or interest in bondable transition property.
Except as specifically provided in this act, an assignee shall not be
subject to the public utility requirements of Title 48 or any rules or
regulations adopted pursuant thereto;

"Basic gas supply service" means gas supply service that is
provided to any customer that has not chosen an alternative gas
supplier, whether or not the customer has received offers as to
competitive supply options, including, but not limited to, any customer
that cannot obtain such service for any reason, including non-payment
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for services. Basic gas supply service is not a competitive service and
shall be fully regulated by the board;

"Basic generation service" means electric generation service that
is provided, pursuant to section 9 of this act, to any customer that has
not chosen an alternative electric power supplier, whether or not the
customer has received offers as to competitive supply options,
including, but not limited to, any customer that cannot obtain such
service from an electric power supplier for any reason, including non-
payment for services. Basic generation service is not a competitive
service and shall be fully regulated by the board;

"Board" means the New Jersey Board of Public Utilities or any
successor agency;

"Bondable stranded costs" means any stranded costs of an electric
public utility approved by the board for recovery pursuant to the
provisions of this act, together with, as approved by the board: (1)
the cost of retiring existing debt or equity capital of the electric public
utility, including accrued interest, premium and other fees, costs and
charges relating thereto, with the proceeds of the financing of
bondable transition property; (2) if requested by an electric public
utility in its application for a bondable stranded costs rate order,
federal, State and local tax liabilities associated with stranded costs
recovery or the transfer or financing of such property or both,
including taxes, whose recovery period is modified by the effect of a
stranded costs recovery order, a bondable stranded costs rate order or
both; and (3) the costs incurred to issue, service or refinance transition
bonds, including interest, acquisition or redemption premium, and
other financing costs, whether paid upon issuance or over the life of
the transition bonds, including, but not limited to, credit
enhancements, service charges, overcollateralization, interest rate cap,
swap or collar, yield maintenance, maturity guarantee or other hedging
agreements, equity investments, operating costs and other related fees,
costs and charges, or to assign, sell or otherwise transfer bondable
transition property;

"Bondable stranded costs rate order" means one or more
irrevocable written orders issued by the board pursuant to this act
which determines the amount of bondable stranded costs and the initial
amount of transition bond charges authorized to be imposed to recover
such bondable stranded costs, including the costs to be financed from
the proceeds of the transition bonds, as well as on-going costs
associated with servicing and credit enhancing the transition bonds,
and provides the electric public utility specific authority to issue or
cause to be issued, directly or indirectly, transition bonds through a
financing entity and related matters as provided in this act, which order
shall become effective immediately upon the written consent of the
related electric public utility to such order as provided in this act;

"Bondable transition property" means the property consisting of



© 00N O WN P

A A DB DD DD WWWWWWWWWWDNDNDDNDNDNDNDNDNDNDDNMNMNNNRPERPRPRPEPRPEPEPERPRPREPER
OOl WNPEFP O OO0LWNO OO WNPOOONOOOGPMAAWNPEPOOONOOGPMAWDNDLEDOO

[2R] SCS forS5INVERSO, O'CONNOR
6

the irrevocable right to charge, collect and receive, and be paid from
collections of, transition bond charges in the amount necessary to
provide for the full recovery of bondable stranded costs which are
determined to be recoverable in a bondable stranded costs rate order,
all rights of the related electric public utility under such bondable
stranded costs rate order including, without limitation, all rights to
obtain periodic adjustments of the related transition bond charges
pursuant to subsection b. of section 15 of this act, and all revenues,
collections, payments, money and proceeds arising under, or with
respect to, all of the foregoing;

"Broker" means a duly licensed electric power supplier that
arranges the sale of electric energy and capacity, transmission or other
services between buyers and sellers, but does not take title to any of
the power sold, or a duly licensed gas supplier that arranges the sale
of gas between buyers and sellers, but does not take title to the gas;

"Buydown" means an arrangement or arrangements involving the
buyer and seller in a given power purchase contract and, in some cases
third parties, for consideration to be given by the buyer in order to
effectuate a reduction in the pricing, or the restructuring of other
terms to reduce the overall cost of the power contract, for the
remaining succeeding period of the purchased power arrangement or
arrangements;

"Buyout” means an arrangement or arrangements involving the
buyer and seller in a given power purchase contract and, in some cases
third parties, for consideration to be given by the buyer in order to
effectuate a termination of such power purchase contract;

"Class | renewable energy" means electric energy produced from
solar technologies, photovoltaic technologies, wind energy, fuel cells,
geothermal technologies, wave or tidal action, and methane gas from
landfills or a biomass facility, provided that the biomass is cultivated
and harvested in a sustainable manner;

"Class Il renewable energy” means electric energy produced at a
resource recovery facility or hydropower facility, provided that such
facility is located where retail competition is permitted and provided
further that the Commissioner of Environmental Protection has
determined that such facility meets the highest environmental
standards and minimizes any impacts to the environment and local
communities;

"Competitive service"” means any service offered by an electric
public utility or a gas public utility that the board determines to be
competitive pursuant to section 8 or section 10 of this act or that is
not regulated by the board;

"Comprehensive resource analysis” means an analysis including,
but not limited to, an assessment of existing market barriers to the
implementation of energy efficiency and renewable technologies that
are not or cannot be delivered to customers through a competitive
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marketplace;

"Customer" means any person that is an end user and is connected
to any part of the transmission and distribution system within an
electric public utility's service territory or a gas public utility's service
territory within this State;

"Customer account service" means metering, billing, or such other
administrative activity associated with maintaining a customer account;

"Demand side management" means the management of customer
demand for energy service through the implementation of
cost-effective energy efficiency technologies, including, but not limited
to, installed conservation, load management and energy efficiency
measures on and in the residential, commercial, industrial, institutional
and governmental premises and facilities in this State;

"Electric generation service" means the provision of retail electric
energy and capacity which is generated off-site from the location at
which the consumption of such electric energy and capacity is metered
for retail billing purposes, including agreements and arrangements
related thereto;

"Electric power generator’ means an entity that proposes to
construct, own, lease or operate, or currently owns, leases or operates,
an electric power production facility that will sell or does sell at least
90 percent of its output, either directly or through a marketer, to a
customer or customers located at sites that are not on or contiguous
to the site on which the facility will be located or is located. The
designation of an entity as an electric power generator for the
purposes of this act shall not, in and of itself, effect the entity's status
as an exempt wholesale generator under the Public Utility Holding
Company Act of 1935, 15 U.S.C. s.79 et seq., shall not be deemed to
be an electric power generator;

"Electric power supplier" means a person that is duly licensed
pursuant to the provisions of this act to offer or provide electric
generation service to retail customers, and includes, but is not limited
to, load serving entities, marketers and brokers that offer or provide
electric generation service to retail customers and any other entity that
becomes subject to the provisions of this act. The term excludes an
electric public utility that provides electric generation service only as
a basic generation service pursuant to section 9 of this act;

"Electric public utility" means a public utility, as that term is
defined in R.S.48:2-13, that transmits and distributes electricity to end
users within this State;

"Electric related service" means a service that is directly related to
the consumption of electricity by an end user, including, but not
limited to, the installation of demand side management measures at the
end user's premises, the maintenance, repair or replacement of
appliances, lighting, motors or other energy-consuming devices at the
end user's premises, and the provision of energy consumption
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measurement and billing services;

"Energy agent” means a person that is duly registered pursuant to
the provisions of this act, that arranges the sale of retail electric energy
or electric energy services or retail gas supply or gas related services
between individual customers, government aggregators or private
aggregators and electric power suppliers or gas suppliers, but does not
take title to the electric or gas sold;

"Energy consumer" means a business or residential consumer of
electric generation service or gas supply service located within the
territorial jurisdiction of a government aggregator;

"Financing entity” means an electric public utility, a special
purpose entity, or any other assignee of bondable transition property,
which issues transition bonds. Except as specifically provided in this
act, a financing entity which is not itself an electric public utility shall
not be subject to the public utility requirements of Title 48 or any rules
or regulations adopted pursuant thereto;

"Gas public utility" means a public utility, as that term is defined
in R.S.48:2-13, that distributes gas to end users within this State;

"Gas related service" means a service that is directly related to the
consumption of gas by an end user, including, but not limited to, the
installation of demand side management measures at the end user's
premises, the maintenance, repair or replacement of appliances or
other energy-consuming devices at the end user's premises, and the
provision of energy consumption measurement and billing services;

"Gas supplier" means a person that is duly licensed pursuant to the
provisions of this act to offer or provide gas supply service to retail
customers, and includes, but is not limited to, marketers and brokers.
A non-public utility affiliate of a public tlity holding company may
be a gas supplier, but a gas public utility or any subsidiary of a gas
utility is not a gas supplier. In the event that a gas public utility is not
part of a holding company legal structure, a related competitive
business segment of that gas public utility may be a gas supplier,
provided that related competitive business segment is structurally
separated from the gas public utility, and provided that the interactions
between the gas public utility and the related competitive business
segment are subject to the affiliate relations standards adopted by the
board pursuant to subsection k. of section 10 of this act;

"Gas supply service" means the provision to customers of the retail
commodity of gas, but does not include any regulated distribution
service;

"Government aggregator" means any government entity subject to
the requirements of the "Local Public Contracts Law,” P.L.1971,
c.198 (C.40A:11-1 et seq.), the "Public School Contracts Law,"
N.J.S.18A:18A-1 et seq., or the "County College Contracts Law,"
P.L.1982, c.189 (C.18A:64A-25.1 et seq.), that enters into a written
contract with a licensed electric power supplier or a licensed gas
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supplier for: (1) the provision of electric generation service, electric
related service, gas supply service, or gas related service for its own
use or the use of other government aggregators; or (2) if a municipal
or county government, the provision of electric generation service or
gas supply service on behalf of business or residential customers within
its territorial jurisdiction;

“Government energy aggregation program” means a program and
procedure pursuant to which a government aggregator enters into a
written contract for the provision of electric generation service or gas
supply service on behalf of business or residential customers within its
territorial jurisdiction;

"Governmental entity" means any federal, state, municipal, local
or other governmental department, commission, board, agency, court,
authority or instrumentality having competent jurisdiction;

"Market transition charge" means a charge imposed pursuant to
section 13 of this act by an electric public utility, at a level determined
by the board, on the electric public utility customers for a limited
duration transition period to recover stranded costs created as a result
of the introduction of electric power supply competition pursuant to
the provisions of this act;

"Marketer" means a duly licensed electric power supplier that takes
title to electric energy and capacity, transmission and other services
from electric power generators and other wholesale suppliers and then
resells those services to an end-use customer or customers, or a duly
licensed gas supplier that takes title to gas and then resells it to an
end-use customer or customers;

"Net proceeds" means proceeds less transaction and other related
costs as determined by the board;

"Net revenues" means revenues less related expenses, including
applicable taxes, as determined by the board;

"On-site generation facility" means a generation facility, and
equipment and services appurtenant to electric sales by such facility to
the end use customer located on the property or on property
contiguous to the property on which the end user is located. An on-
site generation facility shall not be considered a public utility. The
property of the end use customer and the property on which the on-
site generation facility is located shall be considered contiguous if they
are geographically located next to each other, but may be otherwise
separated by an easement, public thoroughfare, transportation or
utility-owned right-of-way;

"Person” means an individual, partnership, corporation,
association, trust, limited liability company, governmental entity or
other legal entity;

"Private aggregator" means a non-government aggregator that is
a duly-organized business or non-profit organization authorized to do
business in this State that enters into a contract with a duly licensed
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electric power supplier for the purchase of electric energy and
capacity, or with a duly licensed gas supplier for the purchase of gas
supply service, on behalf of multiple end-use customers by combining
the loads of those customers;

"Public utility holding company" means: (1) any company that,
directly or indirectly, owns, controls, or holds with power to vote, ten
percent or more of the outstanding voting securities of an electric
public utility or a gas public utility or of a company which is a public
utility holding company by virtue of this definan, unless the
Securities and Exchange Commission, or its successor, by order
declares such company not to be a public utility holding company
under the Public Utility Holding Company Act of 1935, 15 U.S.C. s.79
et seq., or its sicessor; or (2) any person that the Securities and
Exchange Commission, or its successor, determines, after notice and
opportunity for hearing, directly or indirectly, to exercise, either alone
or pursuant to an arrangement or understanding with one or more
other persons, such a controlling influence over the management or
policies of an electric public utility or a gas public utility or public
utility holding company as to make it necessary or appropriate in the
public interest or for the protection of investors or consumers that
such person be subject to the obligations, duties, and liabilities
imposed in the Publittility Holding Company Act of 1935 or its
successor;

"Regulatory asset" means an asset recorded on the books of an
electric public utility or gas public utility pursuant to the Statement of
Financial Accounting Standards, No. 71, entitlddcounting for the
Effects of Certain Types of Regulation,” or any successor standard and
as deemed recoverable by the board;

"Related competitive business segment of an electric public utility
or gas public utility" means any business venture of an electric public
utility or gas public utility including, but not limited to, functionally
separate business units, joint ventures, and partnerships, that offers to
provide or provides competitive services;

"Related competitive business segment of a public utility holding
company” means any business venture of a public utility holding
company, including, but not limited to, functionally separate business
units, joint ventures, and partnerships and subsidiaries, that offers to
provide or provides competitive services, but does not include any
related competitive business segments of an electric public utility or
gas public utility;

"Resource recovery facility" means a solid waste facility
constructed and operated for the incineration of solid waste for energy
production and the recovery of metals and other materials for reuse;

"Restructuring related costs"” means reasonably incurred costs
directly related to the restructuring of the electric power industry,
including the closure, sale, functional separation and divestiture of
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generation and other competitive utility assets by a public utility, or
the provision of competitive services as such costs are determined by
the board, and which are not stranded costs as defined in this act but
may include, but not be limited to, investments in management
information systems, and which shall include expenses related to
employees affected by restructuring which result in efficiencies and
which result in benefits to ratepayers, such as training or retraining at
the level equivalent to one year's training at a vocational or technical
school, the provision of severance pay of up to two weeks of base pay
for each year of full-time employment, and a maximum of 24 months'
continued health care coverage. Except as to expenses related to
employees affected by restructuring, "restructuring related costs" shall
not include going forward costs;

"Retail choice" means the ability of retail customers to shop for
electric generation or gas supply service from electric power or gas
suppliers, or opt to receive basic generation service as basic gas
service, and the ability of an electric power or gas supplier to offer
electric generation service or gas supply service to retail customers,
consistent with the provisions of this act;

"Shopping credit” means an amount deducted from the bill of an
electric public utility customer to reflect the fact that such customer
has switched to an electric power supplier and no longer takes basic
generation service from the electric public utility;

"Social program” means a program implemented with board
approval to provide assistance to a group of disadvantaged customers,
to provide protection to consumers, or to accomplish a particular
societal goal, and includes, but is not limited to, the winter moratorium
program, utility practices concerning "bad debt" customers, low
income assistance, deferred payment plans, weatherization programs,
and late payment and deposit policies, but does not include any
demand side management program or any environmental requirements
or controls;

"Societal benefits charge" means a charge imposed by an electric
public utility, at a level determined by the board, pursuant to, and in
accordance with, section 12 of this act;

"Stranded cost" means the amount by which the net cost of an
electric public utility's electric generating assets or electric power
purchase commitments, as determined by the board consistent with the
provisions of this act, exceeds the market value of those assets or
contractual commitments in a competitive supply marketplace and the
costs of buydowns or buyouts of power purchase contracts;

"Stranded costs recovery order" means each order issued by the
board in accordance with subsection c. of section 13 of this act which
sets forth the amount of stranded costs, if any, the board has
determined an electric public utility is eligible to recover and collect
in accordance with the standards set forth in section 13 and the
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recovery mechanisms therefor;

"Transition bond charge" means a charge, expressed as an amount
per kilowatt hour, that is authorized by and imposed on electric public
utility ratepayers pursuant to a bondable stranded costs rate order, as
modified at any time pursuant to the provisions of this act;

"Transition bonds" means bonds, notes, certificates of participation
or beneficial interest or other evidences of indebtedness or ownership
issued pursuant to an indenture, contract or other agreement of an
electric public utility or a financing entity, the proceeds of which are
used, directly or indirectly, to recover, finance or refinance bondable
stranded costs and which are, directly or indirectly, secured by or
payable from bondable transition property. References in this act to
principal, interest, and acquisition or redemption premium with respect
to transition bonds which are issued in the form of certificates of
participation or beneficial interest or other evidences of ownership
shall refer to the comparable payments on such securities;

"Transmission and distribution system" means, with respect to an
electric public utility, any facility or equipment that is used for the
transmission, distribution or delivery of electricity to the customers of
the electric public utility including, but not limited to, the land,
structures, meters, lines, switches and all other appurtenances thereof
and thereto, owned or controlled by the electric public utility within
this State; and

"Universal service" means any service approved by the board with
the purpose of assisting low-income residential customers in obtaining
or retaining electric generation or delivery service.

4. (New section) a. Simultaneously with the starting date for the
implementation of retail choice as determined by the board pursuant
to subsection a. of section 5 of this act, each electric public utility shall
unbundle its rate schedules such that discrete services and charges
provided, which were previously included in the bundled utility rate,
are separately identified and charged in its tariffs. Such discrete
services and charges shall include, at a minimum, customer account
services and charges, distribution and transmission services and
charges and generation services and charges, and the board may
require that additional services and charges be unbundled and
separately billed. Billings for such services also shall include charges
related to regulatory assets and may include restructuring related
costs. In the case of commercial and industrial customers, rate
schedules shall remain unbundled, and in all billings for such customers
after the starting date for the implementation of retail choice as
determined by the board pursuant to subsection a. of section 5 of this
act, the amount of the market transition charge authorized pursuant to
section 13 of this act shall be added to the discrete services and
charges identified. Residential rate schedules once unbundled, may be
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totally or partially rebundled for residential billing purposes. All
competitive services offered by an electric public utility shall be
charged separately from non-competitive services.

b. As part of its unbundled rate structure established in compliance
with subsection a. of this section, an electric public utility providing
basic generation service in accordance with section 9 of this act shall
establish a separate charge for such service, as reviewed and approved
by the board consistent with this act for billing purposes. An electric
public utility which offers basic generation service in accordance with
section 9 of this act shall also provide, simultaneously with the starting
date for the implementation of retail choice as determined by the board
pursuant to subsection a. of section 5 of this act, shopping credits
applicable to the bills of their retail customers who choose to purchase
electric generation service from a duly licensed electric power
supplier. The board shall determine the appropriate level of shopping
credits for each electric publidility in a manner consistent with the
findings and declarations of the Legislature as set forth in section 2 of
this act, and other provisions of this act. The reduction in electric
public utility rates, as determined by the board in subsections d. and e.
of this section, shall be consistent with the goals of this act, including
the creation of shopping credits, as appropriate, pursuant to this
subsection.

Each customer bill issued after the implementation of the rate
reductions required or determined by the board pursuant to this
section, including but not limited to any enhanced reductions resulting
from a phase-in allowed pursuant to paragraph (2) of subsection d. of
this section, shall indicate the dollar amount of the difference between
what the customer's total charges would have been without the
reduction and the total charges in that bill.

c. The board shall require electric public utilities to submit rate
unbundling filings in a form adopted by the board. The board shall
review such filings and, after hearing and an opportunity for public
comment, render a determination as to the appropriate, unbundled
rates consistent with the provisions of this act. Notwithstanding any
other provisions of this act, an unbundling of electric public utility
rates implemented as a result of this section shall not result in a
reallocation of utility cost responsibility between or among different
classes of customers.

d. (1) During a term to be fixed by the board, each electric public
utility shall reduce its aggregate level of rates for each customer class,
including any surcharges assessed pursuant to this act, by a percentage
to be approved by the board, which shall be at least 10 percent relative
to the aggregate level of bundled rates in effect as of April 30, 1997,
subject to the provisions of paragraph (2) of this subsection.

(2) The board may set a term for an electric public utility to phase
in a rate reduction of ten percent or more during the first 36 months
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after the starting date for the implementation of retail choice as
provided in subsection a. of section 5 of this act; provided, however,
that, on the starting date for the implementation of retail choice as
provided in subsection a. of section 5 of this act, each electric public
utility shall reduce its aggregate level of rates for each customer class,
including any surcharges assessed pursuant to this act, by no less than
five percent.

e. The board may order a rate reduction that exceeds the 10
percent rate reduction as provided in subsection d. of this section, if
it determines that such reductions are necessary in order to achieve
just and reasonable rates.

f. The board shall determine, consistent with the provisions of this
act, the manner in which to apply the rate reductions established
pursuant to subsections d. and e. of this section among some or all of
the unbundled rate components, including the distribution and
transmission charges and market transition charges, in order to provide
for a sustainable aggregate rate reduction for customers and to
encourage a competitive retail supply marketplace.

g. Any subsequent order to reduce rates beyond those authorized
by subsection d. of this section may only be issued after notice and
hearing.

h. Any tax reduction implemented pursuant to P.L.1997, c.162
(C.54:30A-100 et al.) shall not be credited towards the rate reductions
required pursuant to subsection d. and authorized pursuant to
subsections d. and e. of this section.

i. The rate reduction associated with the reduction in the utility's
capital costs, including related taxes, that results from the issuance of
transition bonds pursuant to section 14 of this act shall be made no
later than the date on which the transition bond charge, approved
pursuant to section 14 of this act, becomes effective.

j. The maximum level of rate reduction determined by the board
pursuant to this section shall be sustained at least until the end of the
48th month following the starting date for the implementation of retail
choice as provided in subsection a. of section 5 of this act.

5. (New section) a. By order the board shall provide that by no
earlier than June 1, 1999, but in no event later than August 1, 1999,
each electric public utility shall provide retail choice of electric power
suppliers for its customers. Each electric public utility shall fully
implement retail choice in 100 percent of its franchise area within this
State on the starting date of retail competition.

b. Each electric public utility shall comply with the schedule for
the implementation of retail choice established pursuant to subsection
a. of this section. The board shall have the authority to require each
electric public utility to submit a restructuring filing, with elements
deemed necessary by the board, which shall include the mechanisms by
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which it will comply with the schedule for implementation of retail
choice established pursuant to subsection a. of this section and with
the other provisions of this act. Such filing shall be reviewed and,
after notice and hearing, may be approved, rejected or modified by the
board, and the board may take such additional actions as it deems
necessary to enforce compliance with this act.

6. (New section) a. An electric public utility may continue to
offer customer account services on a regulated basis subsequent to the
effective date of this act. Not later than three months after the starting
date for the implementation of retail choice for any public utility as
determined by the board pursuant to subsection a. of section 5 of this
act, the board shalhitiate a formal proceeding to investigate the
manner and mechanics by which customers are afforded the
opportunity to contract with the incumbent utility or an electric power
supplier for customer account services and to establish the necessary
standards for safety, reliability and testing for meters and information
exchange protocols applicable to both electric power suppliers and
incumbent utilities that will permit customers to choose a supplier for
some or all such customer account services. The board shall issue an
order for providing customers the opportunity to choose a supplier for
some or all customer account services not later than one year from the
starting date of retail competition as provided for in subsection a. of
section 5 of this act and setting forth the manner, mechanics and
standards for competitive customer account servi¢ée board shall
require that electric public utilities, in the continued regulated
provision of customer account services, not take actions that would
unreasonably impede a transition to a competitive customer account
service market. Notwithstanding any other provision of this act to the
contrary, an electric power supplier may, upon written consent from
a customer, bill the customer directly for generation services and other
services it provides to the customer as of the starting date for
implementation of retail choice. The board shall ensure that the
standards and protocols for electronic data exchange needed to
support this option are adopted and are implemented by electric public
utilities in a timely manner.

b. A gas public utility may continue to offer customer account
services on a regulated basis subsequent to the effective date of this
act. Not later than three months after the starting date for the
implementation of retail choice established pursuant to section 10 of
this act, the board shall initiate a formal proceeding to investigate the
manner and mechanics by which customers are afforded the
opportunity to contract with by the incumbernility or gas supplier
and to establish the necessary standards for safety, reliability and
testing for meters and information exchange protocols applicable to
both gas suppliers and incumbent utilities that will permit customers
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to choose a supplier for some or all such customer account services.
The board shall issue an order for providing customers the opportunity
to choose a supplier for some or all customerount services not
later than December 31, 2000 and setting forth the manner, mechanics
and standards for competitive customer account services. The board
shall require that gas public utilities, in the continued regulated
provision of customer account services, not take actions which would
unreasonably impede a transition to a competitive customer account
service market. Notwithstanding any other provision of this act to the
contrary, a gas supplier may, upon written consent from a customer,
bill the customer directly for gas supply service and other services it
provides to the customer on and after the first billing which comports
with the provisions of section 10 of this act pertaining to the provision
of basic gas supply service. The board shall ensure that the standards
and protocols for electronic data exchange needed to support this
option are adopted and are implemented by gas public utilities in a
timely manner.

c. Notwithstanding any provisions of the "Administrative
Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et seq.) to the contrary,
the board shall initiate a proceeding and shall adopt, after notice,
provision of the opportunity for comment, and public hearing, interim
technical standards to ensure the safety, reliability and accuracy of
metering equipment provided to electric or gas customers and to
establish protocols for the exchange of information related to the
provision of customer account services.

7. (New section) a. An electric public utility or a related
competitive business segment of an electric public utility shall not offer
any competitive service to retail customers within this State without
the prior express written approval of the board. The board shall
require that an electric public utility file and maintain tariffs for
competitive services, which tariffs shall be subject to review and
approval by the board. The board shall approve a competitive service
only upon a finding that:

(1) The provision of a competitive service by an electric public
utility or its related competitive business segment shall not adversely
impact the ability of the electric public utility to offer its non-
competitive services to customers in a safe, adequate and proper
manner, and in all instances where resources are jointly deployed by
the utility to provide competitive and non-competitive services and
resource constraints arise, the provision of non-competitive services
shall receive a higher priority; and

(2) The price which an electric public utility charges for a
competitive service shall not be less than the fully allocated cost of
providing such service, as determined by the board, which cost shall
include an allocation of the cost of all equipment, vehicles, labor,
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related fringe benefits and overheads, and administration utilized, and
all other assets utilized and costs incurred, directly or indirectly, in
providing such competitive service.

b. The board shall apply 50 percent of the net revenues earned
from the offering of competitive services by an electric public utility
or its related competitive business segment, or from the offering of
competitive services by an electric public utility holding company or
its related competitive business segment when the provision of such
services utilizes affiliated electric public utility assets, including, but
not limited to, equipment and personnel, unless the board finds that the
electric public utility will receive and reflect such receipt as an offset
to its regulated rates the full market value for the use of such assets
pursuant to a contract between the parties filed with the board by the
electric public utility and subject to the provisions of this section and
section 8 of this act:

(1) To offset any market transition charge or equivalent rate
mechanism assessed to customers pursuant to section 13 of this act;
or

(2) If the electric public utility is not assessing a market transition
charge, to offset the rates charged to customers for distribution
service, except that such offset shall cease to be required after the term
of the transition bond charge has expired as provided in paragraph (1)
of subsection d. of section 14 of this act.

c. For the purposes of subsection b. of this section the following
shall not constitute the utilization of electric public utility assets:

(1) movement or delivery of power pursuant to a federally-
regulated open access tariff over transmissioilifi@s owned by the
electric public utility;

(2) movement or delivery of power pursuant to board regulated
tariffs over distribution facilities owned by the electric public utility;
and

(3) shared corporate overhead or administrative services subject to
the provisions of section 8 of this act.

d. Pursuant to rules and regulations to be adopted by the board,
the transfer of electric public utility assets from an electric public
utility to a related competitive business segment of that electric public
utility or of a public utility holding company, other than in the ordinary
course of business, shall require board approval, and shall be recorded
at full value as determined by the board. Notwithstanding this
subsection, no transfer of assets shall affect the whole value of the
assessment of the transitional energy facility assessment set forth in
P.L.1997, c.162 (C.54:30A-100 et al.).

e. Tariffs for competitive services filed with the board shall be in
the public records, except that if the board determines that the rates
are proprietary, they shall be filed under seal and made available under
the terms of an appropriate protective agreement, as provided by
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board order. A public utility shall have the burden of proof by
affidavit and motions to demonstrate the need for proprietary
treatment. The rates shall become public upon board approval.

f. Subject to the approval of the board pursuant to subsection a.
of this section, an electric public utility or a related competitive
business segment of that electric public utility may provide the
following competitive services:

(1) Metering, billing and related administrative services that are
deemed competitive by the board pursuant to section 8 of this act;

(2) Services related to safety and reliability of utility businesses;

(3) Competitive services that have been offered by any electric
public utility or gas public utility prior to January 1, 1993 or that have
been approved by the board prior to the effective date of this act to be
offered by any electric public utility or gas public utility. An electric
public utility that has offered a competitive service since prior to
January 1, 1993 or a competitive service that was approved by the
board prior to the effective date of this act is not required to obtain
board approval pursuant to subsection a. of this section for that
service, but any electric public utility that has not offered a
competitive service since prior to January 1, 1993 or has not received
previous board approval for such a competitive service shall apply for
approval pursuant to subsection a. of this section. Except as
otherwise provided by this paragraph, a competitive service that is
permitted pursuant to this paragraph shall be subject to all
requirements of this act for competitive services and to any standards
or other rules or regulations adopted pursuant to this act;

(4) Services that the board determines to be substantially similar
to competitive services that are permitted under paragraph (3) of this
subsection; and

(5) Competitive services to non-residential customers using
existing utility employees.

g. An electric public utility or a related competitive business
segment of that electric public utility may provide other services that
are offered for nominal or no consideration to existing non-residential
customers in the ordinary course of business.

h. An electric public utility shall not use regulated rates to
subsidize its competitive services or competitive services offered by a
related competitive business segment of the public utility holding
company of which the electric public utility is an affiliate, and expenses
incurred in conjunction with its competitive services shall not be borne
by its regulated rate customers. The regulated rates of an electric
public utility shall be subject to the review and approval of the board
to determine that there is no subsidization of its related competitive
business segment. Each such public utility shall maintain books and
records, and provide accounting entries of its regulated business to the
board as may be required by the board, to show that there is strict
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separation and allocation of the utility's revenues, costs, assets, risks
and functions, between the electric public utility and its related
competitive business segment.

i. Any other provision of this act to the contrary notwithstanding,
commencing on the effective date of this act, an electric publityu
or a related competitive business segment of that electric public utility
shall not offer any competitive service except those approved or
pending approval as of July 1, 1998 pursuant to subsections a. and f.
of this section.

J- A public utility holding company may offer any competitive
service, including, but not limited to, electric generation service,
telecommunications service, and cable television service, to retail
customers of an electric public utility that is owned by the holding
company, but only through a related competitive business segment of
the holding company that is not an electric public utility or a related
competitive business segment of the electric public utility.
Competitive services shall be offered in compliance with all rules and
regulations promulgated by the board for carriers of such services,
including, but not limited to, telecommunications and cable.

k. Notwithstanding any other provisions of this section, by no
later than December 31, 2000, the board shall render a aecaster
notice and hearing, on any further restrictions required for any or all
non-safety related competitive services offered by an electric public
utility in addition to the provisions of this section, including whether
an electric public utility offering non-safety related services shall
establish and provide such services through a business unit which is
functionally separated from the electric public utility business unit.

(1) Upon completion of the audit process required pursuant to
paragraph (1) of subsection f. of section 8 of this act, the board shall
commence a hearing process to examine the use of utility assets in
providing retail competitive services as permitted in subsection f. of
this section. The board shall evaluate and balance the following
factors: the prevention of cross-subsidization; the issues attendant to
separation and relative to the board's affiliate relation and fair
competition standards as provided in section 8 of this act; the effect on
ratepayers of the use of utility assets in the provision of non-safety
related competitive services; the effect on utility workers; and the
effect of utility practices on the market for such services.

(2) The relationship between the electric public utility and its
related competitive service business unit shall be subject to affiliate
relations standards to be promulgated by the board pursuant to
subsection f. of section 8 of this act.

l. If a separate unit is established by the electric public utility as a
related competitive business segment of the electric public utility such
that other than shared administration and overheads, employees of the
competitive services business unit shall not also be involved in the
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provision of non-competitive utility and safety services, and the
competitive services are provided utilizing separate assets than those
utilized to provide non-competitive utility and safety services, the
board shall apply 25 percent of the net revenues:

(1) To offset any market transition charge or equivalent rate
mechanism assessed to customers pursuant to section 13 of this act;
or

(2) If the electric public utility is not assessing or has eliminated a
market transition charge, to offset the rates charged to customers for
distribution service, except that such offset shall cease to be required
eight years after the start date of retail competition as provided in
subsection a. of section 5 of this act.

8. (New section) a. Except as otherwise provided in this act, and
notwithstanding any provisions of R.S.48:2-18, R.S.48:2-21, section
31 of P.L.1962, ¢.198 (C.48:2-21.2), R.S.48:3-1 or any other law to
the contrary, the board shall not regulate, fix or prescribe the rates,
tolls, charges, rate structures, rate base, or cost of service of
competitive services.

b. For the purposes of this act, electric generation service is
deemed to be a competitive service.

c. The board is authorized to determine, after notice and hearing,
whether any other service offered by an electric public utility is a
competitive service. In making such a determination, the board shall
develop standards of competitive service which, at a minimum, shall
include: evidence of ease of market entry; presence of other
competitors; and the availability of like or substitute services in the
relevant market segment and geographic area. Notwithstanding the
presence of these factors, the board may determine that any service
shall remain regulated for purposes of the public safety and welfare.

d. The board is authorized to determine, after notice and hearing,
and after appropriate review by the Legislature pursuant to subsection
k. of this section,whether to reclassify as regulated any electric service
or segment thereof that it has previously found to be competitive,
including electric generation service, if it determines that sufficient
competition is no longer present, upon application of the criteria set
forth in subsection c. of this section. Upon such a reclassification,
subsection a. of this section shall no longer apply and the board shall
determine such rates for that electric service which it finds to be just
and reasonable. The board, however, shall continue to monitor the
electric service or segment thereof and, whenever the board shall find
that the electric service has again become sufficiently competitive
pursuant to subsection c. of this section, the board shall again apply
the provisions of subsection a. of this section.

e. Nothing in this act shall limit the authority of the board,
pursuant to Title 48 of the Revised Statutes, to ensure that electric
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public utilities do not make or impose unjust preferences,
discriminations, or classifications for any services provided to
customers.

f. (1) The board shall adopt, by rule, regulation or order, such fair
competition standards, affiliate relation standards, accounting
standards and reports as are necessary to ensure that electric public
utilities or their related competitive business segments do not enjoy an
unfair competitive advantage over other non-affiliated purveyors of
competitive services and in order to monitor the allocation of costs
between competitive and non-competitive services offered by an
electric public utility, and within 60 days after the starting date for
implementation of retail choice pursuant to subsection a. of section 5
of this act, shall commence the process of conducting audits, at the
expense of the electric public utilities, to ensure compliance with this
section and section 7 of this act and with the board's rules, regulations
and orders adopted pursuant to this section and section 7 of this act.
The board shall hire an independent contractor to perform such audits.

(2) Subsequent audits shall take place no less than every two years
after the date of the decision rendered pursuant to subsection k. of
section 7 of this act.

(3) The public utility or an intervenor shall have the right to
contest the methodology and rebut the findings of an audit performed
pursuant to this subsection, in a filing with the board. The board shall
take no action to functionally separate, structurally separate or require
the divestiture of any portion of a public utility's operations pursuant
to this subsection until the public utility, and any intervenors, have
been afforded timely opportunity to make such filing and until the
board has issued a decision thereon.

(4) If the board finds, as a result of any such audit, that substantial
violations of this act or of the board's rules, regulations or orders
adopted pursuant to this section and section 7 of this act have
occurred which result in unfair competitive advantages for an electric
public utility, it shall: order the electric public utility to establish and
provide such services through a business unit which is functionally
separated from the electric public utility business unit as a related
competitive business segment of the utility, such that, other than
shared administration and overheads, employees of the competitive
services business unit shall not also be involved in the provision of
non-competitive utility and safety services, and the competitive
services are provided utilizing separate assets than those utilized to
provide noncompetitive utility and safety services; order the electric
public utility to establish and provide such services through a
structurally separate business unit or units including, but not limited
to, a related competitive business segment of the public utility holding
company; or order the electric public utility to divest itself of any
business units that provide such services.
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(5) If the board determines, as a result of the audit performed
pursuant to this subsection that an electric public utility has unfairly
allocated costs between its competitive and non-competitive services,
the board is authorized to require such utility to return to the
ratepayers an amount, equivalent to the amount of the costs
determined to be unfairly allocated, with interest, during the time that
the unfair allocation of costs occurred. In addition, the board is
authorized to order such utility to pay a fine of up to $10,000 as a
result of the violation or violations determined to have occurred
pursuant to this subsection.

(6) Notwithstanding any requirements of the "Administrative
Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et seq.) to the contrary,
the board shall initiate a proceeding and shall adopt, after notice,
provision of the opportunity for comment, and public hearing, such
fair competition and accounting standards as are necessary on an
interim basis to implement retail electric choice. Such standards shall
be effective as regulations immediately upon filing with the Office of
Administrative Law and shall be effective for a period not to exceed
18 months, and may, thereafter, be amended, adopted or readopted by
the board in accordance with the provisions of the "Administrative
Procedure Act."

g. The board shall determine, by rule or order, what reports are
necessary to monitor the competitiveness of any service offered to a
customer of an electric public utility.

h. The board shall have the authority to take appropriate
increasingly stringent action, including the issuance of an order that an
electric public utility or its related competitive business segment cease
the offering of a competitive service, functionally separate or
structurally separate its competitive service offering from non-
competitive business functions, or divest itself of such services, in the
event that the board determines, after hearing, that recurring and
significant violations of its rules or orders adopted pursuant to
subsection f. of this section have occurred.

i. Nothing in this act shall exempt an electric public utility from
obtaining all applicable local, State and federal licenses or permits
associated with the offering of competitive services and complying
with all applicable laws and regulations regarding the provision of such
services.

j. If the board finds, as a result of any audit conducted pursuant to
this section, that violations of the board's rules, regulations or orders
adopted pursuant to this section and section 7 of this act have
occurred, which are not substantial violations, the board is authorized
to impose a fine of up to $10,000 against the electric public utility.

k. Prior to reclassifying as regulated any service it previously
found to be competitive, the board shall make recommendations to the
Legislature concerning the proposed reclassification. The
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recommendations shall be deemed to be approved unless the
Legislature adopts a concurrent resolution stating that the Legislature
is not in agreement with all or any part of the recommendations within
90 days following the date of transmittal of the recommendations to
the Legislature. The concurrent resolution shall advise the board of
the Legislature's specific objections to the recommendations and shall
direct the board to submit revised recommendations which respond to
those objections within 45 days of the date of transmittal of the
concurrent resolution to the board.

9. (New section) a. Simultaneously with the starting date for the
implementation of retail choice as determined by the board pursuant
to subsection a. of section 5 of this act, and for at least three years
subsequent and thereafter until the board specifically finds it to be no
longer necessary and in the public interest, each elgatbkc utility
shall provide basic generation service. Power procured for basic
generation service by an electric public utility shall be purchased, at
prices consistent with market conditions. The charges assessed to
customers for basic generation service shall be regulated by the board
and shall be based on the reasonable and prudent cost to the utility of
providing such service, including the cost of power purchased at prices
consistent with market conditions by the electric public utility in the
competitive wholesale marketplace and related ancillary and
administrative costs, as determined by the board. The board shall
approve unbundled rates to assure that aggregate rate reductions
established pursuant to section 4 of this act are sustained
notwithstanding changes in basic generation charges approved
pursuant to this section.

b. The board may allow an electric public utility to purchase
power for basic generation service through a bilateral contract from a
related competitive business segment of its public utility holding
company only if:

(1) The related competitive business segment is not a related
competitive business segment of the electric public utility; and

(2) The board determines that the procurement of power from the
related competitive business segment of the public utility holding
company is necessary in order to ensure the reliability of service to
basic generation service customers or to address other extraordinary
circumstances, and that the purchase price does not exceed the market
price for such power or the power was procured through a competitive
bid process subject to board review and approval. The board shall
require that all net revenues derived from such sales, when the source
of power is assets or contracts which costs are included in stranded
costs recovery charges assessed pursuant to sections 13 and 14 of this
act, shall be applied:
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(a) To offset any market transition charge or equivalent rate
mechanism assessed to customers pursuant to section 13 of this act;
or

(b) If the electric public utility is not assessing a market transition
charge, to offset the rates charged to customers for distribution
service, except that such offset shall cease to be required after the term
of the transition bond charge has expired as provided in paragraph (1)
of subsection d. of section 14 of this act.

(3) The board may devise an alternative accounting or cost
recovery process that permits an electric public utility to purchase
power from a related competitive business segment of its public utility
holding company [, or otherwisel ! 2 _or otherwise? to provide
basic generation service to its customers during the period that the
electric public utility is providing for sustainable rate reductions
pursuant to subsection j. of section 4 of this act and subsection a. of
this section, if the board determines that such process is necessary to
mitigate the impacts of market price fluctuations and to sustain such
rate reductions.

c. No later than three years after the starting date of retail
competition as provided in subsection a. of section 5 of this act, the
board shall issue a decision as to whether to make available on a
competitive basis the opportunity to provide basic generation service
to any electric power supplier, any electric public utility, or both.

d. Power procured for basic generation service by an electric
power supplier shall be purchased at prices consistent with market
conditions. The charges assessed to customers for basic generation
service shall be regulated by the board and shall be based on the
reasonable and prudent cost to the supplier of providing such service,
including the cost of power purchased at prices consistent with market
conditions, by the supplier in the conipi@e wholesale marketplace
and related ancillary and administrative costs, as determined by the
board or shall be based upon the result of a competitive bid.

e. Each electric public utility or electric power supplier that
provides basic generation service pursuant to subsections a., c. or d.
of this section shall be permitted to recover in its basic generation
charges on a full and timely basis all reasonable and prudently incurred
costs incurred in the provision of basic generation services consistent
with the provisions of this section, except to the extent that certain
costs related to the provision of basic generation service are already
being recovered in other elements of an electric public utility's charges.
The board may approve ratemaking and other pricing mechanisms that
provide incentives, including financial risks and rewards, for the utility
or electric power supplier to procure a portfolio of electric power
supply that provides maximum benefit to basic generation service
customers.

f. Each electric public utility shall submit a quarterly report to the
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board of all electricity generation contracts between the public utility
and any related competitive business segment. A utility that submits
a report pursuant to this subsection may petition the board for
confidential treatment as trade secrets of any or all of the information
provided.

g. Nothing in this section shall apply to any existing board
approved bilateral power purchase contract by an electric public utility
as of the effective date of this act.

10. (New section) a. After the implementation of retail electric
choice pursuant to subsection a. section 5 of this act, the board shall
order each gas public utility to unbundle its rate schedules such that
discrete services provided, which were previously included in the
bundled utility rate, are separately identified and charged in its tariffs.
Billing for unbundled services also shall include charges for regulatory
assets and may include restructuring related costs. The board shall
order each gas public utility to submit a rate unbundling filing no later
than May 1, 1999, in a form and of a content to be determined by the
board. The board shall review such filings and, after hearing and an
opportunity for public comment, render a determination as to the
appropriate unbundled rates consistent with the provisions of this act.
Notwithstanding any other provisions of this act, an unbundling of gas
public utility rates implemented as a result of this section shall not
result in a reallocation of utility cost responsibility between or among
different classes of customers. The board shall continue to allow
commercial and industrial customers to choose a gas supplier and shall
order that all retail customers of a gas public utility shall be able to
choose a gas supplier by no later than December 31, 1999, except that
the board may approve an accelerated schedule for retail gas customer
choice.

b. Subject to the approval of the board pursuant to subsection d.
of this section, a gas public utility or a related competitive business
segment of that gas public utility may provide the following
competitive services:

(1) Metering, billing and related administrative services that are
deemed competitive by the board pursuant to this section;

(2) Services related to safety and reliability of utility businesses;

(3) Competitive services that have been offered by any electric or
gas public utility since prior to January 1, 1993 or that have been
approved by the board prior to the effective date of this act to be
offered by any electric public utility or gas public utility. A gas public
utility that has offered a competitive service since prior to January 1,
1993 or a competitive service that was approved prior to the effective
date of this act is not required to obtain board approval pursuant to
subsection d. of this section, but any gas public utility that has not
offered a competitive service prior to January 1, 1993 or has not
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received previous board approval for such a competitive service shall
apply for approval pursuant to subsection d. of this section. Except
as otherwise provided by this paragraph, a cditipe service that is
permitted by this paragraph shall be subject to all requirements of this
act for competitive services and to any standards or other rules or
regulations adopted pursuant to this act;

(4) Services that are substantially similar to competitive services
that are permitted under paragraph (3) of this subsection; and

(5) Competitive services to non-residential customers using utility
employees and assets.

c. A gas public utility or a related competitive business segment
of that gas public utility may provide other services that are offered for
nominal or no consideration to existing non-residential customers in
the ordinary course of business.

d. A gas public utility shall not offer any competitive service to
retail customers without the express prior written approval of the
board. The board may require that a gas public utility file and
maintain tariffs for competitive services, which tariffs shall be subject
to review and approval by the board. The board shall approve a
competitive service only upon a finding that:

(1) The provision of a competitive service by a gas public utility
or its related competitive business segment shall not adversely impact
the ability of the gas public utility to offer its non-competitive services
to customers in a safe, adequate and proper manner, and in all
instances where resources are jointly deployed by the utility to provide
competitive and non-competitive services and resource constraints
arise, the provision of non-competitive services shall receive a higher
priority; and

(2) The price that a gas public utility charges for a competitive
service shall not be less than the fully allocated cost of providing such
service, as determined by the board, which cost shall include an
allocation of the cost of all equipment, vehicles, labor, related fringe
benefits and overheads, and administration utilized, and all other assets
utilized and costs incurred, directly or indirectly, in providing such
competitive service.

e. Tariffs for competitive services filed with the board shall be in
the public records, except that if the board determines that the rates
are proprietary, they shall be filed under seal and made available under
the terms of an appropriate protective agreement, as provided by
board order. A public utility shall have the burden of proof by affidavit
and motions to demonstrate the need for proprietary treatment. The
rates shall become public upon board approval.

f. A gas public utility shall not use regulated rates to subsidize its
competitive services or competitive services offered by a related
competitive business segment of the public utility holding company of
which the public utility is an affiliate, and expenses incurred in
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conjunction with its competitive services shall not be borne by its
regulated rate customers. The regulated rates of a gas public utility
shall be subject to the review and approval of the board to determine
that there is no subsidization of its related competitive business
segment. Each such public utility shall maintain books and records,
and provide accounting entries of its regulated business to the board
as required by the board, to show that there is strict separation and
allocation of the utility's revenues, costs, assets, risks and functions,
between the gas public utility and its related competitive business
segment.

g. Except as otherwise provided in this act, and notwithstanding
any provisions of R.S.48:2-18, R.S.48:2-21, section 31 of P.L.1962,
€.198 (C.48:2-21.2), R.S.48:3-1 or any other law to the contrary, the
board shall not regulate, fix or prescribe the rates, tolls, charges, rate
structures, rate base, or cost of service of competitive services.

h. The board is authorized to determine, after notice and hearing,
whether any service offered by a gas public utility is a competitive
service. In making such a determination, the board shall develop
standards of competitive service which, at a minimum, shall include:
evidence of ease of market entry; presence of other competitors; and
the availability of like or substitute services in the relevant geographic
area. Notwithstanding the presence of these factors, the board may
determine that any service shall remain regulated for purposes of the
public safety and welfare.

i. The board shall have the authority to reclassify as regulated any
gas service or segment thereof that it has previously found to be
competitive, if, after notice and hearing, and after appropriate review
by the Legislature pursuant to subsection v. of this section, it
determines that sufficient competition is no longer present, upon
application of the criteria set forth in subsection h. of this section.
Upon such a reclassification, subsection g. of this section shall no
longer apply and the board shall determine such rates for that gas
service as it finds to be just and reasonable. The board, however, shall
continue to monitor the gas service or segment thereof and, whenever
the board shall find that the gas service has again become sufficiently
competitive pursuant to subsection h. of this section, the board shall
again apply the provisions of subsection g. of this section.

J.  Nothing in this act shall limit the authority of the board,
pursuant to Title 48 of the Revised Statutes, to ensure that gas public
utilities do not make or impose unjust preferences, discriminations, or
classifications for any services provided to customers.

k. (1) The board shall adopt, by rule, regulation or order, such fair
competition standards, affiliate relation standards, accounting
standards and reports as are necessary to ensure that gas public
utilities or their related competitive business segments do not enjoy an
unfair competitive advantage over other non-affiliated purveyors of
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competitive services and in order to monitor the allocation of costs
between competitive and non-competitive services offered by a gas
public utility, and within 60 days after the date for implementation of
retail choice pursuant to this section, shall commence the process of
conducting audits, at the expense of the gas publities, to ensure
compliance with this section and with the board's rules, regulations or
orders adopted pursuant to this section. The board shall hire an
independent contractor to perform such audits.

(2) Subsequent audits shall take place no less than every two years
after the date of the decision rendered pursuant to subsection q. of this
section.

(3) The public utility and an intervenor shall have the right to
contest the methodology and rebut the findings of an audit performed
pursuant to this subsection, in a filing with the board. The board shall
take no action to functionally separate, structurally separate or require
the divestiture of any portion of a public utility's operations pursuant
to this subsection until the public utility, and any intervenors have been
afforded timely opportunity to make such filing and until the board has
issued a decision thereon.

(4) If the board finds as a result of any such audit, that substantial
violations of this act or of the board's rules, regulations or orders
adopted pursuant to this section have occurred which result in unfair
competitive advantages for a gas public utility, itlsharder the gas
public utility to establish and provide such services through a business
unit which is functionally separated from the gas public utility business
unit as a related competitive business segment of the utility, such that,
other than shared administration and overheads, employees of the
competitive services business unit shall not also be involved in the
provision of non-competitive utility and safety services, and the
competitive services are provided utilizing separate assets than those
utilized to provide non-competitive utility and safety services; order
the gas public utility to establish and provide such services through a
structurally separate business unit or units including, but not limited
to, a related competitive business segment of the public utility holding
company; or order the gas public utility to divest itself of any business
units that provide such services.

(5) If the board determines, as a result of the audit performed
pursuant to this subsection that a gas public utility has unfairly
allocated costs between its competitive and non-competitive services,
the board is authorized to require such utility to return to the
ratepayers an amount, equivalent to the amount of the costs
determined to be unfairly allocated, with interest, during the time that
the unfair allocation of costs occurred. In addition, the board is
authorized to order such utility to pay a fine of up to $10,000 as a
result of the violation or violations determined to have occurred
pursuant to this subsection.
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|. The board shall determine, by rule or order, what reports are
necessary to monitor the competitiveness of any service offered to a
customer of a gas public utility.

m. The board shall have the authority to take appropriate action,
including the issuance of an order that a gas public utility or its related
competitive business segment cease the offering of a competitive
service, functionally separate its competitive service offering from
non-competitive business functions, structurally separate or divest
itself of such services, in the event that the board determines, after
hearing, that recurring and significant violations of its rules,
regulations or orders adopted pursuant to subsection k. of this section
have occurred.

n. Any other provision of this act to the contrary notwithstanding,
commencing on the effective date of this act, a gas public utility or a
related competitive business segment of that gas public utility shall not
offer any competitive service except those approved or pending
approval as of July 1, 1998 pursuant to subsections b. and d. of this
section; provided, however, that in the event that a gas public utility
is not part of a holding company legal structure, competitive services
may be offered by a related competitive business segment of that gas
public utility as long as that related competitive business segment is
structurally separated from the gas public utility, and provided that the
interactions between the gas public utility and the related competitive
business segment are subject to the affiliate relation standards adopted
by the board pursuant to subsection k. of this section.

0. A public utility holding company may offer a gas competitive
service to retail customers of a gas public utility that is owned by the
holding company, but only through a related competitive business
segment of the holding company that is not a related competitive
business segment of the gas public utility; provided, however, that in
the event that a gas public utility is not part of a holding company legal
structure, competitive services may be offered by a related competitive
business segment of that gas public utility as long as that related
competitive business segment is structurally separated from the gas
public utility, and provided that interactions between the gas public
utility and the related competitive business segment are subject to the
affiliate relation standards adopted by the board pursuant to subsection
k. of this section.

p. Nothing in this act shall exempt a gas public utility from
obtaining all applicable local, State and federal licenses or permits
associated with the offering of competitive services and complying
with all applicable laws and regulations regarding the provision of such
services.

g. Notwithstanding any other provisions of this section, by no
later than December 31, 2000, the board shall render a aecadier
notice and hearing, on any further restrictions required for any or all
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non-safety related competitive services offered by a gas puilltg u

in addition to the provisions of this section, including whether a gas
public utility offering non-safety related services must establish and
provide such services through a business unit which is functionally
separated from the gas public utility business unit.

(1) Upon the completion of the audit process required by
paragraph (1) of subsection k. of this section, the board shall initiate
the process of organizing and conducting hearings to examine the use
of utility assets in providing retail competitive services as permitted in
subsection f. of this section. The board shall evaluate and balance the
following factors: the prevention of cross subsidization, the issues
attendant to separation and relative to the board's affiliate relation and
fair competition standards as provided in subsection k. of this section,
the effect on ratepayers of the use of utility assets in the provision of
non-safety related competitive services, the effecttoyuvorkers,
and the effect of utility practices on the market for such services.

(2) The relationship between the gas public utility and its related
competitive service business unit shall be subject to affiliate relations
standards to be promulgated by the board pursuant to subsection k. of
this section.

r. For at least three years subsequent to the starting date of 100
percent retail competition as provided in subsection a. of this section
and thereafter until the board specifically finds it to be no longer in the
public interest, each gas public utility shall provide basic gas supply
service. Gas supply procured for basic gas supply service by a gas
public utility shall be purchased at prices consistent with market
conditions. The charges assessed to customers for basiepgdg s
service shall be regulated by the board and shall be based on the cost
to the utility of providing such service, including the cost of gas
commodity and capacity purchased at prices consistent with market
conditions by the gas public utility in the competitive wholesale
marketplace and related ancillary and administrative costs, as
determined by the board. A gas supply service offered by a gas public
utility under a tariff approved by the board as of the effective date of
this act shall qualify for the provision of basic gas supply service
required hereunder.

Ss. By no later than January 1, 2002, the board shall issue a
decision as to whether to make available basic gas service on a
competitive basis to any gas supplier, any gas public utility, or both.

t. Gas procured for basic gas supply service by a gas supplier shall
be purchased at prices consistent with market conditions. The charges
assessed to customers for basic gas service shall be regulated by the
board and shall be based on the cost to the supplier of providing such
service, including the cost of gas commodity and capacity purchased
at prices consistent with market conditions by the supplier in the
competitive wholesale marketplace and related ancillary and
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administrative costs, as determined by the board or shall be based upon
the result of a competitive bid.

u. Each gas public utility or gas supplier that provides basic gas
supply service pursuant to subsections r., s. and t. of this section shall
be permitted to recover in its basic gas supply charges on a full and
timely basis all reasonable and prudently incurred costs incurred in the
provision of basic gas supply services pursuant to this section, except
to the extent that certain costs related to the provision of basic gas
supply service are already being recovered in other elements of a gas
public utility's charges. The board may approve ratemaking and other
pricing mechanisms that provide incentives, including financial risks
and rewards, for the gas public utility or gas supplier to procure a
portfolio of gas supply that provides maximum benefit to basic gas
supply service customers.

v. Prior to reclassifying as regulated, pursuant to subsection i. of
this section, any service previously found to be competitive, the board
shall make recommendations to the Legislature concerning the
proposed reclassification. The recommendations shall be deemed to
be approved unless the Legislature adopts a concurrent resolution
stating that the Legislature is not in agreement with all or any part of
the recommendations within 90 days following the date of transmittal
of the recommendations to the Legislature. The concurrent resolution
shall advise the board of the Legislature's specific objections to the
recommendations and shall direct the board to submit revised
recommendations which respond to those objections within 45 days of
the date of transmittal of the concurrent resolution to the board.

w. If the board finds, as a result of any audit conducted pursuant
to this section, that violations of the board's rules, regulations or
orders adopted pursuant to this section have occurred, which are not
substantial violations, the board is authorized to impose a fine of up to
$10,000 against the gas public utility.

11. (New section) a. On or after the starting date for the
implementation of retail choice as determined by the board pursuant
to subsection a. section 5 of this act and for the duration of the
transition charges established pursuant to subsection i. of section 13
and subsection a. of section 14 of this act, the board may require that
an electric public utility either:

(1) Functionally separate its non-competitive business functions
from its competitive electric generation service or its electric power
generator functions so that such services or functions are provided by
a related competitive business segment of the public utility or the
public utility holding company. A related competitive business segment
of the public utility holding company that is providing competitive
electric generation services or performing electric power generator
functions shall not be considered a public utility for the purposes of
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regulation under Title 48 of the Revised Statutes or any other State
law or rule or regulation, except that the interrelationships between the
related competitive business segment and the electric public utility
shall be subject to board authority and oversight consistent with the
provisions of this section; or

(2) Divest to an unaffiliated company all or a portion of its electric
generation assets and operations, upon a finding by the board, that
such divestiture is necessary because the concentration or location of
electric generation facilities under the electric public utility's ownership
or control enable it to exercise market control that adversely affects
the formation of a competitive electricity generation market and
adversely affects retail electric supply customers by enabling the
electric public utility or its related competitive business segment to
gain an unfair competitive advantage or otherwise charge non-
competitive prices.

b. Prior to the commencement by an electric public utility or a
related competitive business segment of an electric public utility of any
solicitation of bids for the sale of generating assets subject to recovery
pursuant to sections 13 and 14 of this act or of the public utility
holding company of any solicitation of bids for the sale of generating
assets which have not been previously approved by the board for
transfer from the electric public utility to the electric public utility
holding company and are subject to recovery pursuant to sections 13
and 14 of this act, whether ordered by the board or not, the board shall
establish standards for the conduct of such sale by the utility. Such
standards shall include provisions for the board to monitor the
progress of the bid process to ensure that the process is conducted by
parties acting in their own best interest and in a manner designed to
ensure a fair market value determination and does not unreasonably
preclude participation by prospective purchasers. An order by the
board, pursuant to paragraphs (1) and (2) of subsection a. of this
section, ordering a publidility to functionally separate or divest its
competitive services to a related competitive business segment of the
public utility, a public utility, a public utility holding company or an
unaffiliated company shall include a provision that the related
competitive business segment of the public utility, public utility
holding company or unaffiliated company shall:

(1) Recognize the existing employee bargaining unit and shall
continue to honor and abide by an existing collective bargaining
agreement for the duration of the agreement. The new entity shall be
required to bargain in good faith with the existing collective bargaining
unit when the existing collective bargaining agreement has expired;

(2) Shall hire its initial employee complement from among
gualified employees of the electric public utility employed at the
generating facility at the time of the functional separation or
divestiture; and
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(3) Continue such terms and conditions of employment of
employees as are in existence at the generating facility at the time of
the functional separation or divestiture.

c. Prior to completing any sale of generating assets subject to
recovery pursuant to sections 13 and 14 of this act, an electric public
utility shall file for and obtain approval by the board of the sale. The
board shall approve the filing, subject to the provisions of subsection
d. of this section, if it finds that:

(1) The sale reflects the full market value of the assets;

(2) The sale is otherwise in the best interest of the electric public
utility's ratepayers;

(3) The sale will not jeopardize the reliability of the electric power
system,;

(4) The sale will not result in undue market control by the
prospective buyer;

(5) The impacts of the sale on the utility's workers have been
reasonably mitigated;

(6) The sale process is consistent with standards established by the
board pursuant to subsection b. of this section;

(7) The sale, merger, or acquisition of the generation or other
utility assets includes a provision that the purchasing, merging or new
entity shall recognize the existing employee bargaining unit and shall
continue to honor and abide by any existing collective bargaining
agreement for the duration of the agreement. The new entity shall be
required to bargain in good faith with the existing collective bargaining
unit when the existing collective bargaining agreement has expired;

(8) The sale, merger, or acquisition of the generation or other
utility assets includes a provision that the purchasing, merging or new
entity shall hire its initial employee complement from among the
employees of the electric public utility employed at the generating
facility at the time of the sale, merger or acquisition; and

(9) The sale, merger or acquisition of the generation or other
utility assets includes a provision that the purchasing, merging or new
entity shall continue such terms and conditions of employment of
employees as are in existence at the generating facility at the time of
the sale, merger or acquisition.

d. Whenever an electric public utility sells generating assets
subject to recovery pursuant to sections 13 and 14 of this act and the
net proceeds from such sale exceed the level of market value used in
determining the level of stranded costs being recovered through a
market transition charge or equivalent rate mechanism established
pursuant to section 13 of this act, the board shall require that all such
excess revenues derived by the electric public utility or its related
competitive business segment from that sale be applied:

(1) To offset any market transition charge or equivalent rate
mechanism assessed to customers pursuant to section 13 of this act;
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or

(2) If the electric public utility is not assessing a market transition
charge, to offset the rates charged to customers for distribution
service.

e. Notwithstanding this subsection no transfer of assets shall affect
the whole value of the assessment of the transitional energy facility
assessment set forth in P.L.1997, ¢.162 (C.54:30A-100 et seq.).

12. (New section) a. Simultaneously with the starting date for
the implementation of retail choice as determined by the board
pursuant to subsection a. section 5 of this act, the board shall permit
each electric public utility and gas public utility to recover some or all
of the following costs through a societal benefits charge that shall be
collected as a non-bypassable charge imposed on all electric public
utility customers and gas public utility customers, as appropriate:

(1) The costs for the social programs for which rate recovery was
approved by the board prior to April 30, 1997. For the purpose of
establishing initial unbundled rates pursuant to section 4 of this act, the
societal benefits charge shall be set to recover the same level of social
program costs as is being collected in the bundled rates of the electric
public utility on the effective date of this act. The board may
subsequently order, pursuant to its rules and regulations, an increase
or decrease in the societal benefits charge to reflect changes in the
costs to the utility of administering existing social programs. Nothing
in this act shall be construed to abolish or change any social program
required by statute or board order or rule or regulation to be provided
by an electric public utility. Any such social program shall continue to
be provided by the utility until otherwise provided by law, unless the
board determines that it is no longer appropriate for the electric public
utility to provide the program, or the boardooses to modify the
program;

(2) Nuclear plant decommissioning costs;

(3) The costs of demand side management programs that were
approved by the board pursuant to its demand side management
regulations prior to April 30, 1997. For the purpose of establishing
initial unbundled rates pursuant to section 4 of this act, the societal
benefits charge shall be set to recover the same level of demand side
management program costs as is being collected in the bundled rates
of the electric public utility on the effective date of this act. Within
four months of the effective date of this act, and every four years
thereafter, the board shall initiate a proceeding and cause to be
undertaken a comprehensive resource analysis of energy programs, and
within eight months of initiating such proceeding and after notice,
provision of the opportunity for public comment, and public hearing,
the board, in consultation with the Department of Environmental
Protection, shall determine the appropriate level of funding for energy
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efficiency and Class | renewable energy programs that provide
environmental benefits above and beyond those provided by standard
offer or similar programs in effect as of the effective date of this act;
provided that the funding for such programs be no less than 50% of
the total statewide amount being collected in public electric and gas
utility rates for demand side management programs on the effective
date of this act for an initial period of four years from the issuance of
the first comprehensive resource analysis following the effective date
of this act, and provided that 25% of this amount shall be used to
provide funding for Class | renewable energy projects in the State. In
each of the following fifth through eighth years, the Statewide funding
for such programs shall be no less than 50 percent of the total
statewide amount being collected in public electric and gas utility rates
for demand side management programs on the effective date of this
act, except that as additional funds are made available as a result of the
expiration of past standard offer or similar commitments, the minimum
amount of funding for such programs shall increase by atti@wlal
amount equal to 50 percent of the additional funds made available,
until the minimum amount of funding dedicated to such programs
reaches $140,000,000 total. After the eighth year the board shall
make a determination as to the appropriate level of funding for these
programs. Such programs shall include a program to provide financial
incentives for the installation of Class | renewable energy projects in
the State, and the board, in consultation with the Department of
Environmental Protection, shall determine the level and total amount
of such incentives as well as the renewable technologies eligible for
such incentives which shall include, at a minimum, photovoltaic, wind,
and fuel cells. The board shall simultaneously determine, as a result of
the comprehensive resource analysis, the programs to be funded by the
societal benefits charge, the level of cost recovery and performance
incentives for old and new programs and whether the recovery of
demand side management programs' costs currently approved by the
board may be reduced or extended over a longer period of time. The
board shall make these determinations taking into consideration
existing market barriers and environmental benefits, with the objective
of transforming markets, capturing lost opportunities, making energy
services more affordable for low income customers and eliminating
subsidies for programs that can be delivered in the marketplace
without electric public utility and gas public utility customer funding;

(4) Manufactured gas plant remediation costs, which shall be
determined initially in a manner consistent with mechanisms in the
remediation adjustment clauses for the electric public utility and gas
public utility adopted by the board; and

(5) The cost, of consumer education, as determined by the board,
which shall be in an amount that, together with the consumer
education surcharge imposed on electric power supplier license fees
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pursuant to subsection h. of section 29 of this act and the consumer
education surcharge imposed on gas supplier license fees pursuant to
subsection g. of section 30 of this act, shall be sufficient to fund the
consumer education program established pursuant to section 36 of this
act.

b. There is established in the Board of Public Utilities a nonlapsing
fund to be known as the "Universal Service Fund." The board shall
determine: the level of funding and the appropriate administration of
the fund; the purposes and programs to be funded with monies from
the fund; which social programs shall be provided by an electric public
utility as part of the provision of its regulated services which provide
a public benefit; whether the funds appropriated to fund the "Lifeline
Credit Program" established pursuant to P.L.1979, ¢.197 (C.48:2-
29.15 et seq.), the "Tenants' Lifeline Assistance Program" established
pursuant to P.L.1981, c.210 (C.48:2-29.31 et seq.), the funds received
pursuant to the Low Income Home Energy Assistance Program
established pursuant to 42 U.S.C. s.8621 et seq., and funds collected
by electric and natural gas utilities, as authorized by the board, to off-
set uncollectible electricity and natural gas bills should be deposited in
the fund; and whether new charges should be imposed to fund new or
expanded social programs.

13. (New section) a. The provisions of R.S.48:2-21 or any other
law to the contrary notwithstanding, and simultaneously with the
starting date for the implementation of retail choice as determined by
the board pursuant to subsection a. of section 5 of this act, the board
shall, pursuant to the findings made in connection with the stranded
cost filing under subsection c. of this section and the related stranded
costs recovery order, permit each electric public utility the opportunity
to recover the following categories of costs through a market
transition charge that shall be collected as a limited duration non-
bypassable charge payable by all of the electric public utility's
customers, except as provided pursuant to section 28 of this act:

(1) Utility generation plant stranded costs;

(2) Stranded costs related to long-term and short-term power
purchase contracts with other utilities, including buydowns and
buyouts of such contracts and interim debt, the issuance of which has
been approved by the board, issued to effectuate the buydown or
buyout of such contracts;

(3) Stranded costs related to long-term power purchase contracts
with non-utility generators, including buydowns and buyouts of such
contracts and interim debt issued to effectuate the buydown or buyout
of such contracts , and the costs of new power contracts approved by
the board which are the result of the renegotiation, restructuring or
termination of previous non-utility generator power purchase contracts
pursuant to subsection I. of this section; and
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(4) Such restructuring related costs, if any, as the board determines
to be appropriate for recovery in a market transition charge.

b. Costs that may be collected pursuant to subsection a. of this
section must be otherwise unrecoverable as a direct result of the
implementation of retail choice mandated by subsection a. of section
5 of this act.

c. In order for an electric public utility to have a market transition
charge established it must submit a stranded cost filing to the board,
the elements of which are to be established by the board. After notice
and hearing, the board may approve, reject or approve with
modifications the filing as it deems necessary and appropriate to
comply with the provisions of this act and shall thereafter issue a
stranded cost recovery order setting forth the amount of stranded
costs, if any, eligible to be recovered by such electric public utility.
The order or a successor order also shall set forth the board
authorized mechanism to be used by the electric public utility for
recovery of stranded costs which the board has determined are eligible
for recovery.

d. Costs that may be eligible for recovery pursuant to paragraphs
(1) and (2) of subsection a. of this section must have been committed
to by the utility and included in rates through the conclusion of the
utility's most recent base rate case prior to April 30, 1997, except that
the board may determine certain costs that were not previously
included in base rates to be eligible upon a showing by the utility that
such costs were prudently incurred and either:

(1) were needed to maintain plant integrity, performance or
reliability or to meet safety, environmental or other regulatory
standards consistent with the utility's obligation to serve; or

(2) in the case of major investments or major upgrades not
meeting the standard in subsection a. of this section, the utility
demonstrates that it had no more cost-effective power supply source
available at the time the commitment was made to meet their energy
consumers' needs consistent with applicable board standards and to
provide benefits to ratepayers.

e. For the purposes of quantifying the magnitude of stranded costs
eligible for recovery via the market transition charge, the board shall
require the electric public utility to demonstrate the full market value
of each eligible generating asset or power purchasendonent over
its remaining useful life or term and, in fixing the level of the market
transition charge, the board shall reach a determination as to the
market value of such eligible assets and commitments, or implement
a mechanism for such value to be determined. Such determination or
mechanism shall reflect or provide a means to reflect the full value of
the eligible asset or commitment, including value which may not be
realized by the electric public utility until after the expiration of the
market transition charge, and may reflect a reduced return, if any, on
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investment in quantifying stranded costs which the board determines
to be reasonable given the changes in capital costs or risks to the
utility, or to reflect the impaired value of the uneconomic generating
assets to ratepayers.

f. For the purposes of quantifying the magnitude of stranded costs
eligible for recovery via the market transition charge, the board shall
require or impute all reasonably available measures for the electric
public utility to mitigate the quantity of stranded costs, by:

(1) Reducing the cost of power purchase commitments and the on-
going capital and operations costs of the generating plant;

(2) Maximizing the market value of the generating asset or
purchase commitment; or

(3) Undertaking other reasonably achievable cost reductions.

g. The board shall conduct a periodic review and, if necessary,
adjust the market transition charge or implement other ratemaking
mechanisms in order to ensure that the utility will not collect charges
that exceed its actual stranded costs. Net proceeds from the sale or
lease of generating assets as provided in subsection d. of section 11 of
this act or from the offering of competitive services by the electric
public utility or a related competitive business segment of the public
utility as provided in subsection b. of section 7 of this act, shall be
reflected on a timely basis in the first instance by the adjustment of the
market transition charge or equivalent rate mechanism implemented
pursuant to this subsection. Any adjustment mechanism shall reflect
changes in market price and may reflect other factors such as changes
in sales.

h. Notwithstanding the provisions of subsection a. of this section,
the board shall not determine a level for the market transition charge
for recovery of a utility's eligible stranded costs, as determined in
accordance with this section, which prevents the achievement of the
rate reductions required pursuant to section 4 of this act and that such
rate reductions will not impair the electric public utility's financial
integrity such that access to the capital markets for the continued
provision of safe, adequate, and proper utility service is impaired.

i. The market transition charge for each utility shall be limited to
a term not to exceed eight years, except that the board may extend the
term of the charge to allow a utility:

(1) To recover the non-mitigable stranded costs associated with
payments under long-term power purchase contracts with tilay-u
generators over the lives of the contracts;

(2) To recover costs associated with a particular generating asset,
the costs of which represent at least 20 percent of an electric public
utility's stranded costs as determined by the board and the remaining
life of which for depreciation purposes at April 30, 1997 was 10 years
or greater, in which case the board may extend the market transition
charge up to three additional years if necessary to achieve the rate
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reduction levels established by the board pursuant to section 4 of this
act; or

(3) To achieve the mandatory rate reductions established pursuant
to subsection d. of section 4 of this act if the board determines that
such mandatory rate reductions cannot be achieved by a public electric
utility absent such extension.

j. The board shall issue orders with respect to each electric public
utility's amortization of stranded costs through the market transition
charge pursuant to this section prior to the starting date for
implementation of retail choice as provided in subsection a. of section
5 of this act.

k. Nothing in this act shall be construed to alter non-utility
generator power purchase contracts in existence on the effective date
of this act or the board's orders approving said contracts.

l. (1) The board may approve the buyout or buydown of a power
purchase agreement with a non-utility generator or a new power
purchase contract which is the result of the renegotiation,
restructuring or termination of a previous non-utility generator
purchase agreement, if it determines that such buyout, buydown or
new contract, including any and all transaction costs, will result in a
substantial reduction in the total stranded costs of the utility, which
resulting savings will be passed through to ratepayers on a full and
timely basis.

(2) Each electric public utility shall be permitted to recover the
costs of qualified replacement power on a full and timely basis
pursuant to section 9 of this act.

(3) Each electric public utility shall be permitted to recover on a
full and timely basis through the market transition charge:

(a) all costs of power contracts, buydowns and buyouts approved
by the board which are the result of the renegotiation, restructuring,
buyout, buydown or termination of existing non-utility power purchase
contracts; and

(b) debt issued to effectuate the board-approved renegotiation,
restructuring, buyout, buydown, or termination of existing non-utility
power purchase contracts.

(4) The board's approval of any contract renegotiation,
restructuring, buyout, buydown, termination or new contract shall not
be subject to modification except as requested jointly by the parties to
such contracts.

(5) As used in this subsection, "qualified replacement power" is
power that the utility purchases subsequent to the board-approved
buyout, buydown or renegotiation of a non-utility generator power
purchase contract which is necessary to provide basic generation
service and in order to replace power not provided as part of the
buydown, buyout or new contract, and which is obtained at a cost no
higher than that which is available in the market.
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14. (New section) a. For purposes of recovering a portion of the
stranded costs of an electric public utility that are deemed eligible for
rate recovery in a stranded cost recovery order consistent with the
provisions of section 13 of this act, and for compliance by the electric
public utility with the rate reduction requirements determined by the
board to be necessary and appropriate consistent with the provisions
of sections 4 and 13 of this act, the board may authorize the issuance
of transition bonds by the electric public utility or other financing
entity approved by the board. Such bonds shall be secured through an
irrevocable bondable stranded cost rate order imposing a non-
bypassable transition bond charge as provided in section 18 of this act
and shall provide for collection of the transition bond charge by the
electric public utility or another entity approved by the board. This
transition bond charge shall be assessed in connection with the
recovery of stranded costs pursuant to section 13 of this act, but each
electric public utility shall maintain separate accounting for transition
bond charges so that the board can determine, at any time, the amount
of each type of charge that has been assessed and collected by the
electric public utility. The net proceeds of the transition bonds shall be
used by or on behalf of the electric public utility solely for the
purposes of reducing the amount of its otherwise recovery-eligible
stranded costs, as determined by the board in accordance with the
provisions of section 13 of this act, through the refinancing or
retirement of electric public utility debt or equity, or both, or the
buyout, buydown or other restructuring of a power purchase
agreement if such buyout, buydown or restructuring leads directly to
substantial customer benefits over the term of the power purchase
agreement. The entire amount of cost savings achieved as a result of
the issuance of such transition bonds, whether as a result of a
reduction in capital costs or a lengthened recovery period associated
with otherwise recovery-eligible stranded costs or as a source of cash
for the buyout, buydown or other restructuring of a power purchase
agreement, shall be passed on to the customers of the electric public
utility in the form of reduced rates for electricity. Anything in this act
or any other law to the contrary notwithstanding, except for
adjustments authorized under paragraph (2) of subsection a. and
subsection b. of section 15 of this act, transition bond charges
approved by the board in a bondable stranded costs rate order shall not
be offset, reduced, adjusted or otherwise diminished either directly or
indirectly.

b. The issuance of transition bonds for an electric public utility
may be authorized by the board if all the following findings are made
by the board in connection with its review of a stranded cost filing
made by an electric public utility pursuant to section 13 of this act:
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(1) The electric public utility has taken reasonable measures to
date, and has the appropriate incentives or plans in place to take
reasonable measures, to mitigate the total amount of its stranded costs;

(2) The electric public utility will not be able to achieve the level
of rate reduction deemed by the board to be necessary and appropriate
pursuant to the provisions of sections 4 and 13 of this act absent the
issuance of transition bonds;

(3) The issuance of such bonds will provide tangible and
guantifiable benefits to ratepayers, including greater rate reductions
than would have been achieved absent the issuance of such bonds and
net present value savings over the term of the bonds; and

(4) The structuring and pricing of the transition bonds assure that
the electric public utility's customers pay the lowest transition bond
charges consistent with market conditions and the terms of the
bondable stranded costs rate order. If so authorized in the financing
order by the board, the structure and pricing of the transition bonds
shall be conclusively deemed to satisfy this requirement if so certified
by a designee of the board upon the pricing of the transition bonds,
which certification will be final and uncontestable as of its date.

c. Subject to the other requirements of this section:

(1) The board may authorize the issuance of transition bonds for
utility generation plant stranded costs determined by the board to be
recoverable pursuant to paragraph (1) of subsection a. of section 13
of this act in a principal amount of up to 75 percent of the total
amount of the electric public utility's recovery-eligible utility
generation plant stranded costs, as determined by the board in
accordance with the provisions of section 13 of this act, or, in the
event that an elecric public utility divests itself of a majority of its
generating assets, which divestiture will result in a lower market
transition charge than that which would have been collected from
customers had the electric public utility not divested such assets, and
the utility has established, as determined by the board, the stranded
cost amount with certainty attributable to its remaining generating
asset or assets, the board may authorize the issuance of transition
bonds in a principal amount up to the full stranded cost value of such
remaining generating asset or assets based on the following criteria:

(a) The greater the level of aggregate rate reduction provided
pursuant to subsections d. and e. of section 4 of this act, the higher the
percentage of stranded costs for which transition bonds may be issued;

(b) The higher the degree of certainty, such as might be obtained
by auction or sale of the assets, as to the magnitude of the electric
public utility's actual stranded costs, the larger the magnitude of
transition bonds which may be permitted; and

(c) Based on evidence on the record, such amount will produce
substantial and quantifiable savings for the customers of that utility;
and
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(2) The board may authorize the issuance of transition bonds for
the buyout or buydown of long-term power purchase contracts with
non-utility generators determined by the board to be recoverable
pursuant to paragraph (3) of subsection a. of section 13 of this act in
a principal amount to be determined by the board in accordance with
the provisions of section 13 of this act, based on the following
criteria:

(a) The greater the level of aggregate rate reduction provided
pursuant to subsections d.and e. of section 4 of this act, the higher the
percentage of stranded costs that may be securitized,;

(b) The higher the degree of certainty as to the magnitude of the
electric public utility's actual stranded costs, the larger the magnitude
of transition bonds which may be permitted; and

(c) Based on evidence on the record, such amount will produce
substantial and quantifiable savings for the customers of that electric
public utility because the amint of the buyout or buydown payment
is substantially less than the total projected stranded costs associated
with the contract.

d. The board may approve transition bonds with scheduled
amortization upon issuance of up to:

(1) Fifteen years if the electric public utility intends to utilize the
proceeds from such transition bonds to reduce the stranded costs
related to utility-owned generation; or

(2) The remaining term of a power purchase agreement if the
electric public utility intends to utilize the proceeds from such
transition bonds solely for the purposes and requirements of paragraph
(2) of subsection c. of this section.

e. Transition bonds for the purpose and requirements of
paragraphs (1) and (2) of subsection c. of this section may be issued
in one or more series, in one or more offerings, and each such series
may consist of one or more classes of transition bonds.

f. The board shall issue orders with respect to each electric public
utility's amortization of stranded costs through the transition bond
charges pursuant to this section.

15. (New section) a. A bondable stranded costs rate order issued
by the board pursuant to section 14 of this act shall:

(1) Authorize the electric public utility or other financing entity
approved by the board to issue transition bonds to finance the
bondable stranded costs and to pledge or assign, sell or otherwise
transfer the related bondable transition property without further order
of the board, except as provided in paragraph (2) of subsection a. of
this section;

(2) Approve the amount of the initial transition bond charge to be
imposed upon, charged to and collected and received from the
customers of the electric public utility in an amount not less than the



© 00N 01 WN P

A A DB DD DD WWWWWWWWWWDNDNDDNDNDNDNDNDNDNDDNMNMNNNRPERPRPRPEPRPEPEPERPRPREPER
OOl WNPEFP O OO0LWNO OO WNPOOONOOOGPMAAWNPEPOOONOOGPMAWDNDLEDOO

[2R] SCS forS5INVERSO, O'CONNOR
43

amount mcessary to fully recover bondable stranded costs, and
provide for adjustment in a manner approved by the board of the initial
transition bond charge prior to the closing of the related transition
bonds to reflect the actual rate of interest thereon and all other costs,
including any required overcollateralization, associated with the
issuance of such transition bonds; and

(3) Require the electric public utility to obtain the approval of the
board or its designee at the time of pricing of the terms and conditions
of any transition bonds secured by or payable from the transition bond
charges, servicing fees, if any, imposed with respect to the collection
of such transition bond charges, or any pledging, assignment, sale or
other transfer of bondable transition property in connection with the
initial transition bond charge provided in paragraph (2) of subsection
a. of this section, including a schedule of payments of principal and
interest on the t