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Exam nati on - Susswein 2

MR. WEBER: Good Morning, M. Susswein. On
behal f of the Commttee, we appreciate you com ng back
to conclude your deposition today. You were previously
sworn in on February 13th, 2001 and unl ess you obj ect
and you want nme to swear you in again, we'll treat the
oath as still applying today, if that’'s okay with you.

MR. SUSSVEIN:  No objection.

MR. WEBER: Before we start, why don’t we
just have everyone identify thenselves for the record,
pl ease. W' Il start with M. Weeler.

MR. WHEELER: Dougl as \Weel er, Assi st ant
Counsel , Senate Denocratic Ofice.

M5. GLADING Jo Astrid d ading, Staff
Counsel , Senate Denocratic Ofice.

MR. MLLER Jeffrey MIler, Assistant
Attorney General, counsel for M. Susswein.

MR. SUSSWEI N:  Ronal d Susswei n.

MR. BOWAEN: Ji m Bowen, Court Reporter.
RONALD SUSSWEI N PREVIOQUSLY SWORN

MR, VWEBER. M. Susswein, we left off on
Tuesday, February 13th with a di scussion about the
provision of materials by Lieutenant Gl bert to M.
Zoubek on March 15th, 1999, do you renenber that
di scussi on?

THE W TNESS:. Yes.
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MR. WEBER: (Ckay. And | showto you two
docunents. For the record they are GC002348 and
QAR003548. Both are March 16th nenoranduns to file.
One is for M. Zoubek, one is for M. Verniero. Both
of those menoranduns indicate that for the first tinme a
packet of docunents fromthe State Police regarding
anal yses and conpilations of statistics regarding
racial profiling was produced. And |I'’mjust going to
hol d these up. You saw these docunents on the 13th,
correct?

THE WTNESS: You showed themto ne.

MR. WEBER: (Ckay. And we discussed them on
the 13th.

Let’s pick up then fromthat point in tine
and we al so discussed in sone detail the undated neno
from Sergeant G | bert which is GC002697 t hrough
32002700, which sets forth the analysis of consent to
search data from Mborestown and Cranbury and nakes a
conpari son between the New Jersey nunbers and the
Maryl and State Police nunbers. And you renenber we
showed you that docunent, correct?

THE WTNESS: Yes, sir

MR. WEBER: And we di scussed that docunent.

Let’s now fast-forward just a bit to Apri
13th or April 14th of 1999. You participated in a
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meeting, and it was either April 13th or April 14th,
1999, with Col onel Dunl op, Lieutenant Col onel Fedorko,
M. Zoubek and Detective Sergeant Serrao on either of
t hose two days, correct.

THE WTNESS: |If that was the Power Poi nt
presentation --

MR. VWEBER: Correct.

THE W TNESS:. Yes.

MR. WEBER:. (Ckay. Do you renenber if it was
April 13th or April 14th?

MR, VEBER:. No, | don't.

THE W TNESS: Ckay.

MR WEBER | wll represent to you that
Det ective Sergeant Serrao testified yesterday and he
pl aced that neeting on either April 13th or April 14th,
1999. Does that sound about the right tinme franme?

THE W TNESS. Yes.

MR. WEBER: (Ckay. Were you aware prior to
that nmeeting that the State Police were conducting a
conprehensi ve analysis of arrests, consent to search
and stop statistics for cal endar years 1997 and 19987

THE WTNESS: | don’t recall being aware that
they were doing that.

MR. VWEBER. Ckay. So why don’t we just refer
to it as the April 13th neeting.
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THE W TNESS: Fi ne.

MR. WEBER: For conveni ence sake.

Was the April 13th neeting the first tinme you
becanme aware that Detective Sergeant Serrao and ot hers
at the New Jersey State Police had conducted such an
anal ysi s?

THE WTNESS: |If by analysis you nean their
Power Point presentation, the information --

MR WEBER:  Yes.

THE W TNESS: Yes.

MR. WEBER: Prior to the April 13th neeting,
were you involved in any either neetings or tel ephone
calls with Col onel Dunlop or anyone else at the State
Police in which this issue was di scussed? And this
i ssue, | nean the analysis -- or the Power Point
presentation, were you aware of that fromany prior
t el ephone conversations?

THE W TNESS: No.

MR. WEBER: How is it that you were invited
to the April 13th neeting?

THE WTNESS: |'mnot sure. | would have
been asked, | guess, by Paul Zoubek to conme to the
meet i ng.

MR. WEBER. Did he explain the purpose of the
nmeet i ng?
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THE WTNESS: That we were going to neet with
State Police representatives and they had sone
i nformati on they wanted to give us.

MR. WEBER: What sort of information did M.
Zoubek describe that they had for you?

THE WTNESS: | really don't renmenber how he
described it. He just told nme to show up to a neeting.

MR. WEBER: Did you have an under st andi ng
that the neeting would sonehow i nvol ve a presentation
of statistical analyses that the New Jersey State
Pol i ce conduct ed?

THE WTNESS: Sone kind of presentation they
wanted to make to us.

MR. WEBER: (Ckay. And as best as you can

recall, who was at the neeting, the April 13 neeting?
THE WTNESS: | believe Col onel Dunlop was at
the neeting. | know Paul and | were at the neeting.

I’ mnot sure who was actually running the Power Point.

MR. WEBER  Had you previously net Detective
Sergeant Steven Serrao before this neeting?

THE WTNESS: |'mnot sure that | have. [|I'm
not sure that | would recogni ze hi m now.

MR. WEBER (Ckay. How --

M5. GLADING Before this neeting, did you
have any i nformation about anal ytical work that the
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State Police were conducting?

THE WTNESS: No, | knew we were collecting
things fromthemand Chris Boyle was conpiling
i nformation for ne.

M5. GLADING  Uh-huh. M. Zoubek never
indicated that the State Police was doing its own
st udy?

THE W TNESS: No.

MR. WEBER: How | ong was the presentation?

THE W TNESS: Maybe about a hal f hour
sonmet hing of that nature. Maybe a little |ess.

MR, VEBER: What information was presented at
the presentation?

THE WTNESS: | recall it was a Power Point
presentation, so there were sone slides. | recall that
there were charts. | think there were pie charts. And
| believe at one point there was a -- |I’mnot sure what
the correct word you call it in Power Point, there was
a diagramor a depiction of the Eastern Seaboard. It
was an attractive professionally put-together Power
Poi nt presentation.

MR. WEBER  What was the substance of the
presentati on?

THE WTNESS: M inpression was that these --
was that the nunbers for New Jersey State Police were
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not inconsistent either with what other jurisdictions
were experiencing, or with -- I think one of the major
themes was that the nunbers reflected a reality.

MR. WEBER: What reality?

THE WTNESS: That minority citizens are
st opped or arrested di sproportionately because they
commt offenses disproportionately.

M5. GLADING Beg your pardon? |’'msorry.

THE WTNESS: In other words, the stop
nunbers and the consent nunbers reflected the extent of
crimnal activity, actual activity as opposed to sone
ot her expl anation such as police bias or police
profiling, racial profiling.

MR. VWEBER: There’'s been testinony that one
of the statistics that was presented at that -- well,
et me step back first. Was it your understanding that
the paraneters of that presentation involved an
anal ysis of cal endar years 1997 and 19987

THE WTNESS: | really don't -- | haven’'t
seen the table since, so | don't recall

MR. WEBER: Do you have any recollection that
that presentation concerned an anal ysis of consent to
search information, stop information and arrest
i nformation?

THE WTNESS: M recollection is that it

Exam nati on - Susswein

i nvolved all of them

MR. WEBER:  (Ckay.

M5. GLADING Beg your pardon?

THE WTNESS: M recollection is that it
i nvolved all of them

M5. GLADING Al of them-- I'’msorry?

THE WTNESS: |'’msorry. Stop, arrest,
consent .

MR. WEBER: To search

THE WTNESS: To search

MR. WEBER (Ckay. Do you have any
recoll ection of there being a statistic presented that
for cal endar years 1997 and 1998, the stop data
reflected that 80 percent of the individuals who were
st opped on the Turnpi ke were white, and 20 percent of
the individuals who were stopped on the Turnpi ke were
mnority drivers?

THE WTNESS: To this nonment | don’t -- no, |
don't recall that. Are you sure it was black or
mnority? Because we had a di scussion during that
nmeeting and follow ng the neeting on how they were
grouping the different categories. And ny inpression
was that they had African-Anmerican and white. They
didn’t account for Hi spanic.

MR. WEBER: Let’'s step back for a second.
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Prior to this April 13th neeting, and we
di scussed this during our |ast session together, there
was the receipt of docunentation fromthe New Jersey
State Police, nore specifically from Sergeant G | bert.
And we know that fromthese two March 15th nmenos to the
file in which there was statistical data presented to
the Attorney Ceneral’s Ofice that apparently had not
been previously presented. And sone of that data we
di scussed at your |ast deposition concerned the consent
to search data and Sergeant Gl bert’s analysis that the
consent to search nunbers in New Jersey basically
mrrored the consent to search nunbers of the Mryl and
State Police. Do you renenber that discussion |ast
time we net?

THE WTNESS: Yes, sir

MR, WEBER. Ckay. Now, let’s go to the Apri
13th neeting. Was there anything in the April -- any
information presented in the April 13th neeting that
contradicted or was different fromthe data that was
recei ved on March 15th, 1999 in connection wth the
consent to search issue?

THE WTNESS: W were told that those -- what
I"ll refer to as the Gl bert nunbers, the nunbers were
i naccurate and they were providing different nunbers.

MR. WEBER: | n what way were they inaccurate?
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THE WTNESS: Well, it was said they were
i naccurate and that they had nore up-to-date nunbers,
whi ch we checked into.

M5. GLADING You were told by whon?

THE WTNESS: It was at the neeting.

M5. GLADING Who said it?

THE WTNESS: | don’t recall whether it was
Col onel Dunl op or soneone el se at the neeting.

MR, VWEBER. Ckay. Let nme show you a copy of
the April 20th, 1999 interimreport and direct your
attention to Page 27, Footnote Number 3. Does that
refresh your recollection that the presentation on
April 13th concerned an anal ysis of cal endar years 1997
and 19987

THE WTNESS: Yeah, |I’massumng this is an
accurate statenent.

MR. WEBER: (Ckay. And soneone advi sed you at
the April 13th neeting that Sergeant G | bert’s nunbers
on the consent to search data were sonehow i naccur at e,
correct?

THE W TNESS. Yes.

MR. WEBER: (Ckay. Let nme put in front of you
a copy of Sergeant Gl bert’s undated neno whi ch has
been marked in Sergeant Gl bert’s deposition, but it’'s
GC002697 t hrough GC002700.
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M. Susswein, correct nme if I’mwong, but
the analysis in Sergeant Gl bert’s neno concerns tine
frames in the 1994, 1995 and 1996 years, correct?

THE WTNESS: This neno appears to, yes.

MR. WEBER:. (Ckay. And the G| bert neno you
have in front of you doesn’'t have any anal ysis of
nunbers for 1997 or 1998, does it?

THE WTNESS: This particular docunent does
not .

MR, VWEBER. Ckay. Well, were you provided
with any other information from Sergeant Gl bert on --
or was the Attorney General’s Ofice provided with
other information from Sergeant G | bert on March 15t h,
1999 that had an analysis of data from 1997 or 19987

THE WTNESS: | don’t know that it was on
March 15th. | know that Table 2 in the interimreport
is based on information that was provided, provided to
Chri s Boyl e.

MR. WEBER: By whon?

THE WTNESS: | don’t know specifically.
Soneone in State Police obviously, but | don’'t know
speci fically who.

MR. WEBER: Table 2, and I’ m | ooking at
Footnote Nunber 2 nowin the interimreport, includes
Cranbury searches from January ‘94 through March of
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“94; January ‘96; March ‘96 through Decenber of *96;
April *97 through February of *99; and Morest own
searches from January of ‘94 through April of ‘94,
Decenber of ‘94; January of ‘96; March of ‘96 through
Decenber of ‘96; and April of ‘97 through February of
‘99, correct?

THE WTNESS: Yes, that’'s what the footnote
says.

MR. VWEBER. Ckay. WAs there any attenpt to
conpare the cal endar year analysis of ‘97 and ‘98 that
was conducted by Detective Sergeant Serrao with the
various tinme periods that are set forth in Footnote
Nunber 2 of the interimreport?

THE WTNESS: |'msorry, could you --

MR. WEBER:  (Ckay.

THE W TNESS: Wose anal ysi s?

MR. VWEBER: Detective Sergeant Serrao’s
anal ysis of the April 13th neeting.

THE W TNESS: Ckay.

MR. VEBER. The Power Poi nt presentation.

THE W TNESS: Um hmm

MR. VWEBER: Concerned cal endar years ‘97 and
‘98, correct?

THE W TNESS:. Yes.

MR. WEBER: (Ckay. The full years, not
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portions of each year, correct?

THE WTNESS: Right.

MR. WEBER: (kay. Footnote Nunmber 2 of the
interimreport seens to indicate that there are
additional tinme frames that were considered in putting
together this Table Nunber 2, correct?

THE W TNESS:. Yes.

MR, VWEBER. Ckay. WAs there any conpari son
made between the analysis that Detective Sergeant
Serrao did, that’s the Power Point anal ysis that
concerned cal endar years ‘97 and ‘98, to the analysis
that was done in connection with Table Nunber 2, which
i ncludes nore than that tinme franme?

THE WTNESS: Yes. | asked Chris Boyle --
et me be precise. | asked Chris Boyle to take the
nunbers that were presented to us, described to us at
the April 13th neeting and to conpare themw th the
nunbers we had to see, in fact, if the informati on we
had al ready had was inaccurate. |’mnot sure exactly
what anal ysis she perforned, but she did that, and
reported back to nme that, in fact, they were al
consi stent when you account for ethnicity. The
presentation that the State Police nmade on April 13th
nmerely had black and white. And the problemw th that,
if you' re going to be talking about mnorities, is that
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the overwhelmng majority of Hispanics, if you had to
put theminto a racial category, would tend to go into
white. So the effect is, you take a mnority person
and you put them-- if you don’t account for Hi spanic
ethnicity, you put theminto the majority category

whi ch is m sl eadi ng.

MR. WEBER. Ckay. There was testinony by
Detective Sergeant Serrao that his presentation bore
out the follow ng statistics. That for 1997 and 1998
the consent to search data was broken up al nost 50/ 50.
Fifty percent of the whites who -- fifty percent of the
peopl e who were asked for a consent to search were
white. Fifty percent of the people who were asked for
consent to search were black. Do you renenber that?

THE WTNESS: | don't specifically recall it,
but if that's what the table said, it said it.

MR. VEBER: You’ ve been nentioning Ms. Boyle
several tinmes this norning. AmI| to understand that
Ms. Boyle was responsible for collecting information
and conducting the statistical analysis that then
resulted in Table Nunber 2 in the interimreport?

THE WTNESS: Yes. She conpiled the
informati on and drafted, cane up with Tabl e Nunber 2.
All the tables, in fact, in the interimreport.

MR. WEBER: She conpiled the information and
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put together all the tables in the report?

THE W TNESS: Yes.

MR. WEBER: Did she explain to you where she
got the underlying data that she used to ultimtely put
toget her Table Nunber 2 in the interimreport?

THE W TNESS: She nmay have, but |I’mnot sure
specifically fromwhat exact sources.

MR. WEBER. Did she indicate to you that she
was receiving -- that she already -- strike that.

Did she indicate to you whet her she was
having a difficult tinme or an easy tinme obtaining the
data that she needed to then conduct her anal yses and
put together all the tables in the report?

THE WTNESS: M inpression is that she
wasn’t directly getting it fromthe State Police but
rat her through soneone.

MR. WEBER  Thr ough who?

THE WTNESS: | thought it was M ke LoGl bo’s
responsibility to be the liaison. | mght be m staken.

MR. WEBER: Did you have any discussions with
Ms. Boyle as to, you know, what information she should
be | ooking to obtain in order to conduct her anal ysis?

THE WTNESS: Well, | wanted it to be as
conplete as possible and the tine franes involved. And
Chris is very precise about dropping footnotes and
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tables to explain the type of data and the tine
peri ods.

MR, VWEBER. But in other words, did you
explain to her the paraneters of her assignnent?

THE WTNESS: | suppose yes. |'mnot sure
exactly what you nean.

MR. WEBER: Well, what did you tell her she
had to do? What --

THE WTNESS: Well, we were interested -- |I'm
sorry.

MR. WEBER: No. Wiat did you tell her she
had to do?

THE WTNESS: W wanted as nuch data as
possi ble, relevant tinme franes, on consent searches by
station.

MR. WEBER: Did you give her instructions as
to anal yses you wanted her to conduct on issues other
than the consent to search issue?

THE WTNESS: Yeah. She did all of the
tabl es, so the sane gane plan, the sane goal of getting
as nmuch data conpiled as possible, both -- well, not
bot h; stops, arrests and consent searches. | think
that’s the three types of data.

MR. WEBER: At the April 13th neeting, was
there any information presented that cane as a surprise
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to either you or M. Zoubek?

THE WTNESS: Well, when they first told us
that our consent nunbers were wong, we had to | ook
into that.

MR. VEBER:  You touched briefly upon there
bei ng a di screpancy between your consent nunbers and
their consent nunbers. How did they know what your
consent nunbers were if the report hadn’'t been issued
yet ?

THE WTNESS: |’mnot sure, they just --
actually that’s an interesting question. | don’t know
how they told us that the nunbers -- | assune they had

G | bert’s nunbers.

MR. WEBER: Well, did they nmake any reference
to Glbert’s nunbers?

THE WTNESS: | don’t recall specifically. |1
know that they told us that the nunbers that had been
provi ded were not as accurate and up-to-date as the
ones that they were providing on April 13th.

MR. WEBER: (Ckay. Gl bert’s nunbers, and

we'll use his phrase in the undated neno you have
before you, “were very bad,” or | think he said
sonmething to the effect “W're in a very bad spot,” in

that the consent to search nunbers were on par with the
consent to search nunbers in the Maryl and case,
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correct?

THE WTNESS: | nean that’s what it says
her e.

MR, WEBER. That’s what it says in the neno.

THE WTNESS: | have no idea about the
Maryl and case.

MR. WEBER: (Ckay. But that’'s what it says in
the undated G| bert neno, correct?

THE W TNESS: Yes.

MR. WEBER: All right. The nunbers that were
presented at the April 13th neeting, were they simlar
to the nunbers in Sergeant G| bert’s undated neno or
did they show equal disparity, a greater disparity,
| ess of a disparity?

THE WTNESS: To be honest, | can't
differentiate what | |earned at that neeting or what |
| earned shortly after when Chris told ne that, in fact,
the nunbers that now appear in Table 2 are consistent
with the nunbers that the State Police were presenting
on April 13th. That when you control for ethnicity,
they’'re the sane.

MR, VWEBER. Ckay. So Ms. Boyle s position
was that if you take the State Police’s nunbers that
were presented at the April 13th neeting and you figure
in correctly the variable for ethnicity, i.e., Hi spanic
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and Asi an, which had previously been lunped into the
white category, if you separate themout, then the
State Police’s nunbers presented at the April 13th
nmeeting were on par with the nunbers that are in Table
2 of the interimreport?

THE WTNESS: Right. And the phrase that
Chris used, because she drafted this footnote, were
generally consistent with those reported in this
section.

MR. WEBER: WAs there an explanation given at
the April 13th neeting as to why in that presentation
the nunbers for H spanic and Asian notorists were
included in with the white notorists nunbers and not
separated out?

THE WTNESS: To be honest with you, |’ m not
certain that that came up at the neeting, that it
wasn’t Chris who's a nunbers person, |ooking at it,
identifying it, I"'mnot -- again, thisis all within
the tinme frane of a day or so. |I’mnot certain that |
caught that, for exanple, and brought it up at the
meet i ng.

MR. WEBER: Anything el se that was presented
at the April 13th neeting that either you or M. Zoubek
were surprised by?

THE W TNESS: Surpri sed?
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MR, VEBER: Yeah.

THE W TNESS: No.

M5. GLADING Do you recall saying at that
nmeeting these nunbers don’t match with what the State
Pol i ce have been giving us or had al ready given us?

THE WTNESS: | don’t recall, but the nunbers
that were represented didn’t seemto match, no.

MR. VWEBER. There was testinony that both you
and M. Zoubek were visibly upset at that neeting by
the information that was presented in the Power Point
presentation. Wuld that be an accurate description or
an i naccurate description?

THE WTNESS: Visibly upset? Mybe -- |
woul d not describe that as an accurate --

MR. WEBER: There’'s al so been testinony that
both you and M. Zoubek had expressed concern that the
Attorney Ceneral’s Ofice was for the first tine being
presented with such a conprehensive analysis. Wuld
you agree with that?

THE WTNESS: It’'s the first tinme we had seen
that presentation

MR. WEBER: That wasn’t ny question. M
question was, that you and M. Zoubek had expressed
concern that for the first time the Attorney General’s
O fice was being presented with a conprehensive
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anal ysis of calendar years ‘97 and ‘987

THE WTNESS: | would not have expressed
concern because | had not been dealing wth the State
Pol i ce and whatever their assignnments were in terns of
conpi | ati ons.

MR. WEBER. Did M. Zoubek express a concern?

THE WTNESS: | don’t recall specifically,
but I do have an inpression that why were they
conpiling information and presenting it now instead of
conpiling it and giving it to you throughout the
pendency of this inquiry?

MR. WEBER: Well, what inquiry, the State
Pol i ce Revi ew Teanf?

THE W TNESS: Yes.

MR. VWEBER. Ckay. And that began on February
10, 1999, correct?

THE WTNESS: | believe so, yes.

MR, VWEBER. Ckay. So approxinmately two
nmonths later this information is presented, correct?

THE WTNESS: Information -- yes, that
information -- the Power Point presentation was on
April 13th or thereabouts.

MR VWEBER Did M. Zoubek indicate to you at
anytinme that on February 10th the Attorney Ceneral’s
O fice requested that the New Jersey State Police
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conduct the analysis that ultimtely wound up being the
Power Point presentation on April 13th?

THE WTNESS: | really don’t know what
assignnents were given to the State Police in terns of
conpi |l ing information.

M5. GLADING Did M. Zoubek indicate at al
that he had any conversations with anyone in the State
Pol i ce about analysis that they had undertaken and were
conducting during this February, March, April tine
peri od?

THE WTNESS: Not that | recall. | know that
i nformati on was conti nuously com ng in.

M5. GLADING No, that’s not ny question. M
qguestion was, did M. Zoubek indicate to you that at
anytinme during February, March or April of 1999, prior
to the Power Point presentation, that State Police were
doi ng an anal ysis al so and they were | ooking at
docunents al so?

THE WTNESS: | don’t believe himnentioning
anything like that. | wasn't aware of them doi ng any
I ndependent anal ysi s.

MR. WEBER: Did anyone at that neeting
express, the April 13th neeting, express concerns about
the anal yses that were previously conducted by Sergeant
G lbert as far as the nethodol ogy enpl oyed in those
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anal yses?

THE WTNESS: Not that | recall. | nean the
State Police nay have been saying just what you said,
which is that his anal yses were inconplete or
i naccur at e.

MR. VWEBER. Do you renenber anyone sayi ng
that at the April 13 neeting?

THE WTNESS: | believe that there was tal k
about saying that the information they were now
provi ding was nore accurate. It turns out it’s not

di fferent.

MR. WEBER Well, we’'re at April 13th now and
the interimreport is released on April 20th, a week
|ater. Were you or M. Zoubek at all upset or
concerned that you were being given information one
week prior to the issuance of the final report and that
information clearly would have an inpact on the interim
report?

THE WTNESS: W knew we had to check up on
that information, certainly.

MR. WEBER: WAs there any sentinent, you
know, simlar in substance to the follow ng expressed,
hey, you know, we’'re going to issue this report in a
week and you're first giving this to us now?

THE WTNESS: | have no specific
Exam nation - Susswein 25
recollection. That certainly is possible. | nean we

had been working with them the State Police Review
Team have for a couple of nonths.

MR. WEBER: Well, you were the draftsman of
the report, correct?

THE W TNESS: Yes.

MR. WEBER. Okay. So if information was
presented to you as the draftsman a week before you
wer e supposed to finish the report, clearly that would
have an inpact on your ability to finish the report on
time, correct?

THE W TNESS: Especially with respect to the
consent nunbers, yes.

MR, WEBER. Ckay. Didn't you personally as
the person who had been given the task of having to
draft what turned out to be 112-page report, have a
concern that you were being given new, highly-probative
i nformati on one week before your report was to be
issued in final forn®

THE WTNESS: | knew we had to work very
gui ckly to accommbdate and account for that new
i nformati on.

MR, VEBER. And you didn’t express any
di spl easure with this additional information that was
going to inpact your ability to conplete the report on
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time?

THE WTNESS: | would like to think | did
not, but if someone says that | acted with sone
exasperation, I'’mnot denying it, | just don't recal

that being the issue.

MR. WEBER: Well, and | don’'t nmean to be
argunment ati ve, but you yourself had said that you don’t
pul | any punches. And clearly sone of your prior menos
indicate, and I nean no di srespect by that, but you
don’t pull any punches, you tell people how you feel.
And if you disagree with sonething, you have no probl em
stating that. Do you renenber at any point in tinme in
the April 13th neeting stating to the people at that
meeting, in substance, why are we getting this now, ny
report is due in a week?

THE WTNESS: That’'s possible that either
or Paul made a statenent along those |ines.

MR. WEBER  But you don’t have any
recollection of it?

THE WTNESS: Not specifically, no, but it’'s
not inconsistent wwth working on a project for two
nont hs and havi ng new i nformati on provi ded, which
turned out not to be new information.

MR. WEBER: Well, until Ms. Boyle did her
analysis, it appeared that it was new i nfornation,
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correct?

THE W TNESS: Yes.

MR. WEBER: Ckay. And Ms. Boyle, | take it,
took sonme time to conduct her analysis. A day, two
days, three days; how | ong did she take?

THE WTNESS: Yes, | assune, yes.

MR. WEBER. (Okay. So it wasn't until either
a day or two or three days later that Ms. Boyle
conducted an analysis that at that point in tinme you
knew that the information presented at the April 13th
meeting wasn’'t really that different fromthe
i nformati on you al ready had, correct?

THE WTNESS: That's true.

MR. WEBER:. (Ckay. So for the period of tine
between the April 13th neeting and the tinme in which
Ms. Boyle confirnms for you that the information isn't
that different, you had in your lap, for lack of a
better phrase, information, statistical infornmation,
that was different than the information you were
relying upon to draft this 100 plus page report,
correct?

THE WTNESS: Here's what | don't recall. |If
I was smart enough, and I'’mnot saying that | was, if |
was smart enough to have recogni zed the categorization
error in not including ethnic -- H spanic ethnicity, |
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woul d have not reacted one way or the other to the
nunbers because | woul d have known they’'re not valid
yet. | don’t know what they nean. What | don’t recal
at that specific neeting is whether | was present
enough to realize that those nunbers didn’t nean what
the State Police said that neant.

MR. WEBER: Well, had you, as of the Apri
13th neeting, had you been involved with Ms. Boyle in
her anal ysis and how she went about conducting her
anal ysis? Had she given you any of the results yet?

THE WTNESS: | believe we had tabl es al ong
these lines, if not this table.

MR. WEBER  (Ckay. Were you, as of Apri
13th, aware of the breakdowns that Ms. Boyl e had
delineated in her various anal yses?

THE WTNESS: Wth respect to consent
sear ches, yes.

MR. WEBER:  (Ckay.

M5. GLADING So you knew she had broken it
out in Hi spanic, black, Asian, white?

THE W TNESS: Oh, absolutely.

M5. GLADING (Ckay. So when you saw the
Power Point presentation and you saw it didn't say
H spanic, black, Asian, white, other, did that ring a
bell in your head?
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THE WTNESS: This is what | don’t recall
whet her | generated the -- whether | recognized that
nmet hodol ogi cal design issue or whether Chris first
pointed it out to ne.

MR. VWEBER. Was there anything el se, any
other information in the April 13th Power Poi nt
presentation that differed fromthe information that
the Attorney CGeneral’s Ofice had had as of April 13th,
1999? Putting aside the consent to search data.

THE WTNESS: No. The bulk of the
presentati on was about that the nunbers were consi stent
wi th what other police agencies were doing and wth a
reality of crimnal behavior out on the road.

MR. WEBER: Well, was that -- was that an
argunment that you were going to adopt in the interim
report?

THE WTNESS: W had already -- | had al ready
drafted the chapter called the Crcular Illogic of
Racial Profiling and tautol ogical use of statistics.

So clearly by this point, very early in the process

because that’s a very early version, | knew that you
coul d not use, for exanple, arrest nunbers. They did
not necessarily reflect -- with respect to drug

of fenses, they don't necessarily reflect crimnality,
they reflect proactive | aw enforcenent targeting or
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effort. It could be realty, but it need not be rel ated
toreality.

MR. WEBER: So the part of the presentation
on April 13th that dealt with a conparison of New
Jersey to other states, and basically making the
argunment that what's happening here is anything
different than is happening in other states, was that
sonething that -- was that a concept that you had
al ready enbraced or you had already rejected?

THE WTNESS: | believe that was al ready
witten in the earlier drafts. | knowit’'s in the
final one, | haven't gone through all the initial ones.
That this was not an issue by any neans limted to the
New Jersey State Police or the New Jersey Turnpike.

MR. WEBER:. (Ckay. So for that particular
bent of the presentation or that particular part of the
presentation, you were basically on the sane page with
the State Police, correct?

THE WTNESS: Yeah, if | -- let nme just
separate that. On the question of was State Police
different fromother | aw enforcenent agencies in terns
of their arrest nunbers? W knew that.

MR. WEBER: That they were not.

THE WTNESS: They were not out of | eague or
in any way different from-- at |east along the Eastern
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Seaboard and the 1-95 corridor.

Wth respect to a related, what | would cal
di stinct issue, that those arrest nunbers -- one of the
poi nts that they nmade was that, and this is true, the
overwhel m ng majority of those persons who were
arrested were ultimately convicted, which I wll accept
as a nenber of the bar, nmeaning that they were guilty.
And that’s true. But that doesn’t necessarily nean
that mnorities are nore likely to be engaged in drug
of f enses.

MR, VEBER. Well, you anticipated ny next
guesti on.

If one of the main focuses of the interim
report was an analysis of the consent to search data,
and the use of the consent to search data to establish
that racial profiling was real and not i magi ned, you
woul d agree with ne, would you not, that the arrest
data is ex-post-facto information that doesn't really
have any bearing on the issue of racial profiling?

THE WTNESS: | agree wth that conpletely.

MR. WEBER:  (Ckay.

THE WTNESS: It m ght have a bearing, but
it’s a nuch nore tenuous argunent.

MR. WEBER: (Ckay. And | think you would
agree, because | believe we discussed this at your
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February 13th deposition, that the reason why the
consent to search data is so inportant is because that
is when a road trooper really has an ability to use
their discretion in how they proceed going forward,
correct?

THE WTNESS: Exactly. The circunstances
aren’t dictated or the enforcenent techniques aren’t
di ctated by the circunstances.

MR WEBER: And if there was a point in tine
that a road trooper wanted to engage in racia
profiling, it was really the point at which the stop
has al ready occurred and then the trooper sees the race

of the driver and then decides to go -- where to go
fromthere, correct?
THE WTNESS: That would be one point. |'m

not mnimzing the inportance of the stop decision --
MR. VWEBER: Correct.

THE WTNESS: -- but --
MR. WEBER: Correct, yes. But for the issue
of racial profiling you ve got -- you ve got the

anal ysis of the stop data, assumng that it’s daytine
and the trooper is able to see the race of the driver,
they can engage in racial profiling that way, correct?

THE WTNESS: Yes, that’'s certainly
theoretically possible.
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THE COURT: GCkay. O the technique of
spotlighting was al so a technique that was used in
connection with the initial stop in which a trooper can
engage in racial profiling, correct?

THE W TNESS: Yeah, again that’s
theoretically possible.

MR. WEBER: (Ckay. So we’ve got that first
part of it. The second part of it then is the driver
is now stopped and pul |l ed over on the side of the
hi ghway and the trooper now affirmatively sees the race
of the driver and has the ability to use his or her
di scretion to decide whether or not to go forward and
ask for a consent to search the car, correct?

THE WTNESS: That’'s right. And that
decision thus is because it’'s discretionary, is subject
to the influence of the stereotypes given the broad
definition of racial profiling that we were adopti ng.

MR. WEBER: (Ckay. So if a trooper -- if a
trooper was going to engage in racial profiling, it
woul d nost |ikely occur either at the stop stage or at
the stage of asking for consent to search, correct?

THE WTNESS: Well, it could occur at any --
M5. GLADING To clarify --
THE WTNESS: |’msorry.

M5. GLADING To clarify, when else mght it




CoOoO~NOUITRWNE

©CoOoO~NOUITAhWNE

Exam nati on - Susswein 34

possi bly occur? |1’mnot sure | understand your
guesti on.

MR WEBER. Well --

THE WTNESS: Well, there’'s a --

MR WEBER. -- then I'Il ask you the
question. Aside fromthe stop and aside fromthe point
intime in which the trooper decides okay, |I’'mgoing to

ask the notorists for their consent to search, is there
another point in tinme later on in that interaction that
racial profiling could occur?

THE W TNESS: Not necessarily |ater on, but
it could theoretically apply to any action during -- or
the sequence of steps during the stop. For exanpl e,
the decision to stop, the decision to order a driver
out of the vehicle, the decision to order passengers
out of the vehicle, the decision to use probing
guestions that are unrelated to the notor vehicle
violation that was the basis for the stop. W talked
about the decision to request consent to search. The
decision to arrest is theoretically certainly
susceptible to that, although there' s I ess discretion
t here.

MR. WEBER. Right. | nean you have to find
sonme evidence of crimnal behavior before you arrest
sonebody, correct?
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THE WTNESS: That’'s right. And presunmably,
for exanple, if you see or snell drugs, there's very
little -- there’'s very little discretion that you woul d
have at that point.

M5. GLADING Do you recall Sergeant Serrao
di scussing find rates during his Power Point
presentati on?

THE WTNESS: | believe that he did discuss
and there was sone question over the accuracy of the
find rate, whether it was 20 or 30 percent.

MR, WEBER. Ckay. So let’s go back to ny
guestion which was several questions ago. |If the Power
Point -- if the main thrust of the April 13th Power
Poi nt presentation was to present information to show
that through arrest statistics New Jersey was pretty
much on par with the Northeastern Corridor states, and
you principally agreed wwth that information, you
didn’t take issue with that information, was there any
other information in that presentation that inpacted on
any other aspects of the interimreport other than the
consent to search data?

THE WTNESS: Well, | would just add to that
interns of | think you used the word “nmj or thene,” ny
i npression of the major thene was that the conduct of
the State Police, not that it was consistent with other
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states, that was clearly nade, but that mnorities are
-- they were using, as | recall, UCR data for other
states, all arrests. Not just road arrests, al
arrests fromFlorida up through New Jersey, along the
| -95 corridor, and they were using those nunbers to
basically say we stop or we search and we arrest nore
mnorities because nore mnorities commt drug

of fenses. And there was an argunent there and we deal
with that argunment. They woul dn’t have had the benefit
of that, I don’t think, in a chapter that explains why
that’s not necessarily true.

M5. GLADING Did you raise that discussion,
di scuss the argunent you had already nade in the drafts
of your report?

THE WTNESS: | don’t recall doing that.
don’t think we did.

MR. WEBER: But, M. Susswein, that argunent,
correct ne if I"'mwong, is very simlar to an argunent
that was made by Colonel WIllians in February of 1999,
which resulted ultimately in his termnation, correct?

MR. MLLER  Resignation.

MR. WEBER  Resi gnati on.

MR. MLLER  According to the Superior Court
of New Jersey.

THE WTNESS: It is --
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MR. WEBER: We'|l go back to what | used
before, Colonel WIlians |eaving the force.

THE WTNESS: It is a simlar argunent.

MR. VWEBER. Ckay. And that argunent was very
qui ckly rejected by the Governor and by others,
correct?

THE WTNESS: | wasn’t involved in that
decision, but | read in the paper that he --

MR, VWEBER. Well, you read it in the papers,
okay.

THE W TNESS: Sonet hi ng happened to his
enpl oynent at that point.

MR. VWEBER: Anyone in the neeting express a
concern that the State Police were relying on the very
argunment that resulted in Colonel WIlians |eaving the
New Jersey State Police just a nonth or two before?

THE WTNESS: | don’t know whether it was
expressed at the neeting. | know Paul and | talked
about it afterwards. But in fairness, | don’t believe
that we took the tinme -- | nean | mght be wong to go

through that chapter, and I don’t know that anyone in
that room had yet had an opportunity to have read that
chapter.

MR. WEBER. What did you and M. Zoubek
di scuss on this issue as far Colonel WIlianms and the
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argunments -- Colonel WIlIlians and the argunents he nade
or the analysis he provided in the Star Ledger article
and now it seens that just two nonths later the sane
argunent and sanme analysis is being presented to the
Attorney Ceneral’s Ofice.

THE WTNESS: W didn’t talk about it in
terms of Colonel WIlianms’ argunment. The question was,
is this a valid argunent? Mny | aw enforcenent
agenci es throughout the country have made and conti nue
to make that argunent.

MR. WEBER: \What position did you take on
that and what position did M. Zoubek take on that as
to whether or not it's a valid argunent?

THE WTNESS: Well, it'’s in the interim
report. | wote that and | wote that because |
believed in that.

MR. WEBER:. And M. Zoubek --

THE WTNESS: | wasn’t told to wite that,
that was ny -- and you can see in ny nmenos |eadi ng up
to the drafts of the interimreport, | earnestly

bel i eved that you cannot use non-index offenses as a
measure of crimnal activity.

MR, WEBER. And | take it M. Zoubek agreed
wth that, otherwise it wouldn’t have nade its way into
the final version of the interimreport.
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st at enent .
M5. GLADING | want to ask you sone
questions about Table 2. Are you still on this line of

guestioning or --

MR. WEBER No. Go ahead.

M5. GLADING Is it your testinony that the
nunbers in Table 2 on Page 27 of the interimreport
were the work product of Christine Boyle?

THE WTNESS: Yes. She put together the
t abl es.

M5. GLADING Ckay. Is it your testinony
that these nunbers were the result of her anal ysis?

THE W TNESS: Yes, her conpilation, her
anal ysi s, yes.

M5. GLADING (Okay. And is it your testinony
that her conpilation, her analysis consisted of
reviewing the raw data that she had gotten fromthe
State Police?

THE WTNESS: | can’t testify as to exactly
the sources of her information.

M5. GLADING Excuse nme, I'msorry. Wth all
due respect, you wote the report.

THE W TNESS: R ght.

M5. GLADING The principal findings of the
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report are based on these tables and these nunbers.

THE WTNESS: Right.

M5. GLADING So did you investigate and find
out what she based her nunbers on?

THE W TNESS: To answer your question
specifically. Wen you use the word “raw’ data, that
has a neaning to nme. | do not know how “raw’ her data
was.

M5. GLADING You testified | ast week that
she was goi ng through boxes and boxes of data.

THE WTNESS: At sone point, yes. And at
some point that stopped when we began getting
conpi | ati ons.

M5. GLADING kay, so, that’'s ny -- we're
getting to ny question. Do you know if she used
Sergeant G lbert’s conpilations in devel opi ng these
t abl es?

THE WTNESS: | do not know exactly what
conpi | ati ons she used.

M5. GLADI NG Have you ever asked her?

THE W TNESS: Specifically what docunents she
used? No.

M5. GLADING Well, this entire report is
built upon a couple of tables in here, three tables.

THE W TNESS:. Yes.
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M5. GLADING That’'s the evidence of racial
profiling.

THE WTNESS: Well, | do not agree with that
characterization at all for the reasons stated --

M5. GLADING Oh. Wat other evidence is
there in the interimreport of racial profiling?

THE WTNESS: As explained in the section on
the source of information, it was anecdot al
informati on. There was an ongoing crim na
i nvestigation. Deb Stone had conducted an
i nvestigation and provided information.

M5. GLADING This is the statistica
scientific evidence on which this report is based,
right?

THE WTNESS: That’'s the only enpirica
evi dence, yes.

M5. GLADING Did you ask her -- I’'m |l ooking
at Footnote 2 now D d you ask her why the nonths are
so randon? You' ve got Cranbury, January to March *94.

THE WTNESS: They're not random They're
j ust m ssing.

M5. GLADING Beg your pardon?

THE WTNESS: | did ask her why.

M5. GLADING Okay. Wat did she say?

THE W TNESS: There were nonths where they
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were m ssing, that she didn’t have them

M5. GLADING So what was then her intent
when she set out to do a conprehensive anal ysis? What
years was she going to cover?

THE WTNESS: The years that are listed here.

M5. GLADING Well, there’'s a |ot of years
listed here. There's ‘94, parts of ‘96.

THE W TNESS: Through the present.

M5. GLADING  April of ‘97 through February
of “99. So was she going to cover ‘94 through February
of 1999?

THE WTNESS: Yes, that’s consistent with
Soto up to the present.

M5. GLADING Okay. Was all of ‘95 m ssing?
I"’mtrying to make heads or tails.

THE WTNESS: |I'mtrying to read -- let’s
see.

M5. GLADING Maybe we need to get Christine
Boyle in here to testify to her nethodol ogy. Because
the witness does not appear to have any know edge about
her met hodol ogy.

MR, VWEBER  Well, we’'ll tal k about that
after.

M5. GLADING That’'s fine

MR. WEBER: After we finish M. Susswein’s
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deposition.

M5. GLADING Do you know why she broke out
Moor est own and Cranbury separately in her anal ysis?

THE WTNESS: That’'s an aspect of being
precise. They're two different stations.

M5. GLADING Okay. Do you know why she did
not conduct an analysis of Newark, which is the third
Troop D station?

THE WTNESS: That | don’t know.  \Wet her
because we didn’t have the information or --

M5. GLADING Did you ask for it?

THE W TNESS: Because we did do it for Table
3.

M5. GLADING Did you ask for the information
for Newark?

THE WTNESS: | don’t recall

M5. GLADING (Okay. Do you know why this
anal ysis does not deal at all with Troops A B, C and
E?

THE WTNESS: Well, this report was driven by
Sot o and the Turnpi ke.

M5. GLADING So should the title of this
report in fairness be InterimReport of the State
Pol i ce Revi ew Team Regardi ng Al l egati ons of Raci al
Profiling in the Mborestown and Cranbury Stations?
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THE WTNESS: It would not be inaccurate to
add that to the title, that’s why we | abel tables very
precisely.

M5. GLADING Ckay. Wen M. Serrao made his
Power Poi nt presentation according to his sworn
testi nony yesterday, he said that he provided data that
was generated fromthe CAD system the Conputer A ded
Di spatch or Conputer Assisted D spatch system which had
cone online over the past couple of years. Do you
recall that?

THE WTNESS: Not specifically. | don’t
di sagree with that, but --

M5. GLADING Did you ever nake an inquiry as
part of devel oping this report on whether or not there
were conputer information avail able, digital
i nformati on avail able on State Police stops?

THE WTNESS: | did not, no.

M5. GLADING Ckay. Wen M. Serrao made his
presentation, he said that he covered for Troopers A B
and C. And this was based upon availability of CAD
dat a.

THE W TNESS: Um hmm

M5. GLADING His presentation included stop
data for Troops A, B and C for all of 1998. It
i ncluded the last three nonths of ‘98 for Troop D and
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he thought, he was unsure, but it included possibly six
nonths of ‘98 for Troop E. After you realized that
this information did not -- that his presentation did
not break out Hispanic, did you call himand say can
you rerun those nunbers, those conputer-generated
nunbers to break out Hispanics for the analysis of stop
data that you did?

THE WTNESS: | did not, | don’'t know whet her
Chris reached out to himor whoever.

M5. GLADING Did you ask Chris if she did?

THE WTNESS: She had to get sone -- well
she had to get sone information to nake the statenent
to me that the nunbers that they were presenting were
general ly consi stent.

M5. GLADING You testified earlier that you
gave her the presentation, right, you gave her a copy
of i1t?

THE WTNESS: | didn't testify to that.

M5. GLADING No? |I'msorry. D d you
testify on whether --

THE WTNESS: | really don’t know whet her
had a copy of her -- those tables. | guess | did. |
don’t know whether | gave themto her or not. They
were just pie charts. They were not the kind of data
that she woul d have been able to do any kind of
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conparison wth.

MR. WEBER Well, did you have any concern
that it --

M5. GLADI NG Conparison of what?

THE WTNESS: Conparison with -- here is the
guestion again: Are the nunbers that we now have in
Table 2, are they inconsistent wwth the information
that was now bei ng provided via the April 13th neeting?
The answer is they’ re not inconsistent.

MR, VWEBER. Well, how could you say they're
not inconsistent if --

M5. GLADING \Wait, one second, no.

I nconsi stent, you had brand new i nformati on about
Troops A, B and C according to Sergeant Serrao’s
testi nony.

THE WTNESS: Al right. One of the major
themes of this report is that the racial profiling
problemis intimately related to the war on drugs. The
| -95, the New Jersey, is a nmjor drug courier route,
was a maj or focus of drug interdiction activities. And
by the way, the different stations have different
aspects because of different road patterns and traffic
patterns that make drug interdiction possible. Any
attenpt to conbine data, and this is a major flaw in
many reports, the GAO points this out all the tine.
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When you do not isolate, for exanple, station or troop
and you conbi ne data, you |lose precision. Qur

hypot hesi s here and our conclusion was that the racia
profiling problemwas real, not inmagined, and that it

was closely related to the question of drug

i nterdiction.

M5. GLADING Ckay. Well, I’'m/|ooking at
Tabl e --

THE WTNESS: And that is a Turnpike
phenonenon.

MR. WEBER  kay, but --

M5. GLADING Sir, I'mlooking at Table 1
now. Now, you’ ve got a breakdown of Cranbury and
Moor estown for stops on Page 26 of your report.

THE W TNESS: Yes.

M5. GLADING Now, you' ve been presented at
this presentation, according to M. Serrao’s sworn
testinmony, with A, B and C, Troop A, B and C stop data.

THE WTNESS: Were they conbined al
together? | really don’'t -- | haven't seen that
presentation in two years.

M5. GLADING It’s conputer information

THE WTNESS: But they didn't provide us
with --

M5. GLADI NG  Conputer-generated informtion.
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THE WTNESS: -- conputer information

M5. GLADI NG  Excuse ne --

THE W TNESS: They showed us a Power Poi nt
presentati on.

M5. GLADING According to M. Serrao’s --

MR. WEBER: But before we go any further --
before we go any further, hold on. In all fairness to
the court reporter, |I’mnot assessing blane on anyone,
but the court reporter ultimately wll type up a
transcript and can’t take two people tal king at once.

M5. GLADING | will shoul der the bl ane.

MR. WEBER: (Ckay. But let ne just
respectfully request to everyone, Ms. d ading, you ask
your question, M. Susswein, you answer the question.
Ms. dading wait until the question is answered before
you ask the next question, please.

M5. GLADING Sergeant Serrao -- Lieutenant
Serrao --

MR. WEBER. It’s Detective Sergeant Serrao.

M5. GLADI NG Detective Sergeant Serrao’s
sworn testinony was that one of the reasons M. Zoubek
was extrenely upset at this presentati on was because he
had never seen, according to what he said, the CAD
data. So apparently according to his sworn testinony
there was sonme di scussion at this neeting about the
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fact that sone of this was conputer-generated
i nformati on.

THE WTNESS: It’s possible.

M5. GLADING  You do recall that?

THE WTNESS: Not specifically, no.

M5. GLADING Did you ask Detective Sergeant
Serrao whether or not this was aggregate Troop A, B and
Cinformation for ‘98 or not?

THE W TNESS: You nean his Power Point
presentation?

M5. GLADING  Umt hnm

THE WTNESS: No and | don’t recall whether
it was | abel ed that way or not.

M5. GLADING kay. You had -- you were
operating, according to your testinony, under a
hypot hesi s that there was an |1-95 drug corridor, drug
interdiction connection to the racial profiling
problem is that correct?

THE WTNESS: Yes, that’s one of the ngjor
themes in the report.

M5. GLADING Wuldn't it be essential in
proving that hypothesis to conpare the stop nunbers for
Troop Dwith the stop nunbers for Troops A B, C and E?

THE WTNESS: That’'s an interesting
hypot hesis. Yeah, one would --
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M5. GLADING No, I'mnot asking a
hypot hesis, |I’m asking you as a Crimnal Justice
expert.

THE WTNESS: Well, | --

M5. GLADING To prove a hypothesis that
there’s a problemin Troop D. Don’t you need to
conpare it against sonething aside from --

THE WTNESS: | do know that during the
course of this, of the Review Teaminquiry we did get
sonme information fromother stations and the nunbers
were different. Sonetinmes the nunbers were very small.
For whatever reason we didn’'t make that argunent. It’s
certainly an argunent that confirnms, as you point out,
the rel ationshi p between drug enforcenent and the
probl emof racial profiling. W just didn't make it.

MR. VWEBER: You testified previously that you
get the nunbers at the April 13th neeting. M. Boyle
then does an anal ysis of those nunbers and within a few
days confirns for you that with the exception of the
State Police’'s failure to separate out Hi spanic and
Asian notorists fromwhite notorists, the nunbers were
basically the sane, correct?

THE WTNESS: Right. Her phrase is exactly
what’s in that footnote.

MR. WEBER: (Ckay. My question to you is, was
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there any discussion that you had wwth Ms. Boyle in
whi ch she confirmed for you that she al so separated out
fromthe State Police s analysis only the nunbers that
related to Troop D, because the State Police's
presentation concerned other troops in addition to
Troop D, correct?

THE WTNESS: | have not seen those State
Police presentations in two years so | don’t know how
it was | abel ed. Wiether | was even aware at the tine
that they had not segregated out Troop D O if they

did, I just don't know | don't -- to answer your
guestion specifically, | don’t recall what |I told Chris
or what she told ne, | know that Chris would account

for a station.

MR. WEBER: Well, there’s no indication in
Foot note Nunber 2 or Footnote Nunmber 3 that the State
Pol i ce data concerned troops in addition to Troop D
does it?

THE WTNESS: That’'s correct. Wich would
|l ead nme to believe that she had control for that and
the data she was getting was consistent with conparing
it to Table 2.

MR. WEBER: (Ckay. Assum ng that the State
Pol i ce presentation on April 13th involved information
fromtroops other than Troop D or Troop D and ot her
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troops --

THE W TNESS: R ght.

MR. WEBER: -- would you agree with ne that
it was not proper to nmake a conparison between the
Troop Dinformation in this interimreport and the
informati on that was presented by the Stat Police on
April 13th, 1999?

THE WTNESS: |’ mnot sure | understand.

MR. WEBER. Ckay. In the interimreport
there is sone indication that the analysis conpleted to
date are, however, generally consistent with those
reported in this section. That’'s Footnote Nunber 3,
correct?

THE W TNESS: Yes, sir

MR. WEBER: |Is that an accurate statenent if
the State Police analysis that was presented on Apri
13th included information in addition to Troop D data
and --

THE WTNESS: No, it would inappropriate to
-- that woul d be appl es and oranges.

MR. WEBER. (Ckay. So let’s assume, for
pur poses of the deposition --

THE WTNESS: But you realize the direction
that goes in. [If, in fact, the nunbers for A, B and C
and E are lower, the mnority nunbers are | ower, that
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woul d tend to skew the nunbers downward, not upward.

MR. WEBER  Ri ght.

THE W TNESS: kay.

MR. WEBER: Ckay. But ny concern is with
meki ng sure that apples and oranges aren’t being
conpared here.

THE WTNESS: That’'s right. And Chris takes
that very seriously.

MR. WEBER: (Ckay. And there’s no indication
in the interimreport, is there, that the nunbers that
were presented by the State Police at the April 13th
neeting included a data base of information different
fromthe data base that was relied upon in the interim
report, i.e, Troop D?

THE WTNESS: That’s correct.

MR. WEBER: You may have testified about this
before. If you did, | apologize. But what was M.
Boyl e’ s position at the Attorney General’s Ofice in
1999 when she was working with you?

THE W TNESS: She was chief of the Research
and Eval uation Section and a Ph.D

MR. WEBER: And what’s her primary function?
I nean does she do statistical analyses and crunch
nunbers and - -

THE WTNESS: Yes, | nean she has a nunber of
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di fferent projects; the high school survey of drug and
al cohol abuse, nonitoring and eval uating the drug
program but, yes, she’s our statistical analyst.

MR, WEBER. Is she still at the Attorney
General’s O fice?

THE W TNESS:. Yes.

MR. VWEBER. There was testinony that at the
April 13th neeting the presentation was given by
Detective Sergeant Serrao. He was then asked to | eave
the room and a neeting occurred out of his presence for
approxi mately an hour. Do you renmenber Detective
Sergeant Serrao | eaving the roomand then the neeting
conti nuing w thout hinf

THE WTNESS: No, | don't.

MR. WEBER  What was di scussed at the neeting
after Detective Sergeant Serrao finished his
presentation? Wat was di scussed anongst you and M.
Zoubek and Col onel Dunl op and Li eutenant Col one
Fedor ko?

THE WTNESS: | have no recollection that |
was even present.

MR, WEBER. Well, did you | eave and peopl e
remai n?

THE WTNESS: | really -- | don't renenber.

I know it was a rather busy tinme. But |I don’'t renenber
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there being any hour-long discussion after the
present ati on.

MR. WEBER: Did you have any discussions with
M. Zoubek after the presentation out of the presence
of the representatives fromthe New Jersey State Police
about what transpired during that presentation?

THE W TNESS. Yes.

MR. WEBER: (Ckay. Wat was that discussion?

THE WTNESS: One, we had to check on those
nunbers. And two, it was the argunent we had heard
bef ore and had al ready were addressing in the chapter
on the tautol ogi cal use of those nunbers. They were
doi ng exactly what many | aw enforcenent agenci es do but
what we said was i nappropri ate.

MR. WEBER: Was there any di scussion simlar
in substance to the follow ng, you know, they’ve done
it to us again? They gave us information in |late March
and now they’'re giving us information late in April.

THE WTNESS: | don't recall but keep in mnd
I wasn’t involved in getting information fromthe State
Police. | just wasn’'t at any point, as | testified

| ast week, in that process of negotiating or discussing
or getting fromtheminformation.

MR. WEBER  How did you go about providing
Ms. Boyle with the information that was presented at
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the April 13th neeting?

THE WTNESS: | believe what | did is
called her and told her to get the information.

MR. WEBER: Go off the record for a second.

(O f the record)

MR, WEBER. M. Susswein, did you attend a
nmeeting on May 20th, 1997 with Attorney Genera
Verni ero and ot hers concerning the Departnent of
Justice’s inquiry and nore generally the issue of
racial profiling?

THE WTNESS: No. | had no involvenent in
the -- in that tine frane or in the Justice Departnent
-- | read about it later.

MR. VEBER: You don't renenber being at a
meeting wth Colonel WIlians and Sergeant G | bert and
M. Waugh and then Attorney General Verniero?

THE W TNESS: No.

M5. GLADING | want to clarify something
about these nunbers | was asking you about earlier.

In your testinony |ast week, you indicated
that originally you wanted to have sonething by June
and “At sone point when the tinme period was pushed up
and the consent conpilations we had these materials, |
told her to stop crunching individual reports, that we
al ready had enough aggregate statistics to get a fee
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for what was going on.” And then M. Wber asked you,
“Did you al ready have the information about the consent
to search data that M. Zoubek received from M.

Gl bert on March 15th at that point in tinme?” And you
say, “At what point in tinme?” Let ne get to the point.
And then he said, “The point in time where you told
Chris to stop crunching nunbers.” And you said, “Wll,
| told her to stop after we had these consent nunbers
and it was duplicative. The nunbers that she was

com ng up, what she reported to ne was for stops, for
exanpl e, they were consistent with the aggregate
conpilations that we were receiving. |In other words,
it was verifying that what the State Police had
conpi |l ed was accurate. That being so, there's a

di m ni shing returns argunent in terns of continuing to
crunch individual patrol logs.” Do you recall saying

t hat ?

THE W TNESS:. Yes.

M5. GLADING Ckay. Wien Christine Boyle was
in the process of crunching these nunbers and you said
you can stop, we' ve got what we need, did she inform
you where she was at in her process? What nonths she
had done, what years she had covered?

THE WTNESS: No, but let nme just clarify.
She never stopped crunchi ng nunbers. There’'s a
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di stinction between review ng conpilations and putting
conpilations -- conpiling conpilations and | ooki ng at
raw data such as actual patrol charts, getting

i nformati on, then making raw data charts and then
conpiling that. At sone point, once we started
receiving conpilations fromthe State Police, there was
no need for that, it already had been done.

M5. GLADING Let ne clarify ny question. At
that point when you started receiving conpilations from
the State Police, did you instruct Christine Boyle that
she could stop |looking at the raw data at that point?

THE W TNESS: Those patrol charts, yes.

M5. GLADING (Ckay. D d she informyou at
that tinme what nonths she had covered, what years she
had covered?

THE WTNESS: No, | didn't ask her

M5. GLADING  Were you curious about that?

THE WTNESS: No. Wat nonths she happened
to have gone through?

M5. GLADING \What anal ysis she had conduct ed
up until that point.

THE WTNESS: She told ne that once we got
the conpil ations, the nunbers were all consistent. |
didn’t ask her which nonth agai nst which nonth.

M5. GLADING kay. She told you Sergeant
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G |l bert’s nunbers were consistent with the nunbers she
had devel oped to that date -- to that point?

THE WTNESS: No. Nunbers she was getting
from State Police. Again, you have to understand, |

wasn’t ferrying the information to her, | didn't see
the information that she was getting, so | don’t know
exactly -- she’s not in the building that I'min, and I

didn’t m cro-nanage her page-by-page as to what nunbers
she was conpi |l i ng.

M5. GLADING Al right, let's clarify. The
nunbers -- you just testified that she infornmed you
that her nunbers were consistent with what you were
getting from State Police.

THE WTNESS: That's right.

M5. GLADING By what you were getting from
State Police do you nean the Sergeant G| bert
conpi |l ati ons?

THE W TNESS: What ever conpil ati ons she was
getting.

M5. GLADING Well, was she getting
conpilations directly from State Police that you were
not getting?

THE WTNESS: | said many tinmes, | was
getting nothing, she was getting, | thought through DAG
LoGal bo, but I'm not even sure of that, she was getting
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her information fromsonmewhere, ultimately from State
Police. Through the exact chai n-of-comuand, |’ m not
exactly sure.

M5. GLADING She was getting what from State
Pol i ce?

THE WTNESS: Information. Conpilations or
what ever. \Watever information she had had to cone

ultimately -- not ultimately, but originally fromthe
State Police. Wether they were Detective Glbert’s
nunbers or soneone el se’s nunbers, | have no idea.

M5. GLADING Al right. Your testinony | ast
week was, “And the nunbers that she was com ng up, what
she reported to me was for stops, for exanple, they
were consistent wth the aggregate conpilations that we
were receiving. In other words, it was verifying that
what the State Police had conpiled was accurate. That
being so, there’s a dimnishing returns argunent in
terms of continuing to crunch individual patrol |ogs.”

THE WTNESS: That's right.

M5. GLADING | understood that to nean that
you had received this information from M. Zoubek on
March 15t h.

THE WTNESS: Again, | didn't give Chris any
nunbers, she was getting themfrom State Police through
someone.

Exam nati on - Susswein 61

M5. GLADING (Okay. Wien M. Zoubek told you
about these nunbers, these conpilations that appear on
March 15th --

THE W TNESS: Um hmm

M5. GLADING -- did you call up Chris Boyle
and tell her we’ ve got sone nunbers, you' re not going
to believe it?

THE WTNESS: | don’t know that | said --

M5. GLADING Did you say sonething to that
effect?

THE WTNESS: | don't think I said you re not
going to believe it.

MR. WEBER Its substance.

THE WTNESS: Well, certainly at sone point
communi cated with Chris that we had a new batch of
nunbers for her to put together.

M5. GLADING Good. Did you give her those
nunber s?

THE WTNESS: Did | personally?

M5. GLADI NG Yeah

THE WTNESS: | don’t know whether it was ne
or Paul or LoGal bo.

M5. GLADING Did you nmake sure she got those
nunber s?

THE WTNESS: | know she got them
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M5. GLADING And is this the point in tine
when you told her to stop doing her crunching of patro
| ogs?

THE WTNESS: More or |ess.

M5. GLADING And why did you tell her to
stop doing that?

THE W TNESS: Because that was very work-

i ntensive and there were obvious dimnishing returns
since now we had | earned that soneone el se had conpil ed
raw data. The idea of going through -- I don't know if
you know what a patrol chart | ooks |like, but the idea
of going through an individual patrol chart trying to
read handwriting to figure out whether there was a
consent search on this particular incident --

M5. GLADING |’'ve gotten a ticket or two in
nmy time, | know what they | ook |ike.

(Laughter)

THE WTNESS: That’'s a very | abor-intensive
and if sonmeone had already done it and there was no
reason to believe that the information we were getting
fromthe State Police was in any way inaccurate or
i nappropriately conpiled, she had other things to do on
this project than to sit there and read thousands of
pages of raw patrol charts.

M5. GLADING (Ckay. So did you instruct her
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or talk with her or discuss with her the idea of
aggregating the nunbers, these new nunbers from
Sergeant Gl bert wth what she had produced?

THE WTNESS: Well, again, | don’t know that
they were from Sergeant G | bert or what nunbers she
had. | did tell her her assignnent | wanted for the
report tables just like the ones we had that dropped
footnotes, because Chris would insist on that to
explain the tinme periods. But | wanted to have as
t horough a single easy-to-see picture of these nunbers.

M5. GLADING Ckay. At what point did
Christine Boyle -- is her nanme Christine?

THE W TNESS: Yes.

M5. GLADING At what point did Christine
Boyl e i nform you of what the nunbers were | ooking Iike?

THE WTNESS: | probably was speaking to her
on a daily basis. What do you nean | ooking Iike,
meani ng that they were consistent with Soto or
consistent with -- I’mnot sure what you nean, what
they were | ooking like.

M5. GLADING Wen did you, based upon
Christine Boyle s analysis, reach the concl usion that
racial profiling was taking place in New Jersey based
upon statistical evidence?

THE WTNESS: Wwen | first sawit, and
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didn’t need Chris to conpile that, when | first saw the
conpi lation on or about March 15th with the consent

nunbers, | thought that those nunbers were, and | used
this phrase in an earlier draft, |’msure you re going
to get to it, nmy phrase was “res ipsa loquitur.” The

burden woul d have shifted to us to explain it because
we were | ooking at 80 or 85 percent mnority. And
that’s a very different order of magnitude than the 35
to 40 percent stop nunbers that were presented in the
Soto litigation.

M5. GLADING So you reached the concl usion
that there was statistical evidence of racial profiling
only when you saw t he nunbers on March 15th?

THE WTNESS: Yes. | would have had a very
difficult tinme reaching these conclusions that | wote
in this report without the consent nunbers.

M5. GLADING  Christine Boyl e had been
conducti ng her own anal ysis of consent charts, right --
consent forns, right?

THE WTNESS: Yes. That was that patro
chart, raw data crunching.

M5. GLADING | wonder if we can clarify that
the patrol chart -- ny understanding is the patro
chart is a different docunent froma consent to search
form is that your understandi ng?
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THE WTNESS: Yes, it’s a different docunent.
| think, but I mght be wong, that the patrol chart
records whether there’'s a consent to search form |
di d not watch her crunch nunbers, so | don’'t know
exactly what she was | ooking at.

M5. GLADING Do you know if she was | ooking
at radio | ogs?

THE WTNESS: | believe so, but to be honest
with you, I'"'mnot sure |I’d know the difference between
a radio log and a patrol chart.

M5. GLADING So March 15th you see these
nunbers and these docunents that M. Zoubek shows you
and you realize that you have a -- that what you
suspected is true, there is racial profiling, is that
correct?

THE WTNESS: At that point | believed that
race clearly seened to -- depending on your definition
of profiling, by the way.

M5. GLADING  Um hmm

THE WTNESS: G ven ny broad definition
whi ch goes wel |l beyond intentional discrimnation under
the Equal Protection clause, it struck ne that race
seenmed to be playing a role in that particul ar
di scretionary decision, which was to ask for consent to
sear ch.
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M5. GLADING And you had not had any
conversations with Christine Boyle prior to that
date --

THE WTNESS: | probably talked with --

M5. GLADING -- about the statistics that
she was fi nding?

THE WTNESS: | have -- I'’msorry. Wuld you

repeat that?

M5. GLADING Christine Boyle, your testinony
| ast week was that Chris Boyle in February starts this
monunent al project of going through docunents. And
this is going to be the basis for the book that you
wite ultimtely.

THE W TNESS: Um hmm

M5. GLADING And so she’s now been in this
process of analysis for a nonth, at least. Had you had
any conversations during that nonth with Chris Boyle
about what she was finding in ternms of consent to
search nunbers, stop nunbers, anything?

THE WTNESS: No, | don’t believe so.

M5. GLADING  Um hmm

THE W TNESS: No.

M5. GLADING So as of March 15th you were
still basically a tabula rasa as to statistics on
raci al profiling.
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THE WTNESS: |I'msorry, | mssed the word --

M5. GLADING “Tabula rasa.” Well, you say
res ipsa loquitur, | figured --

(Laughter)

M5. GLADING You were still a blank slate on
March 15th in terns of racial profiling statistics.

THE WTNESS: | would have had difficulty

witing a conclusion in the marching orders where we
had to be able to docunent and justify our concl usions.
And the nunbers that we had to this point were the Soto
nunbers essentially. They were consistent.

M5. GLADING kay. And just so that we're
very clear. The nunbers in Table 2 represent Chris
Boyle’s work in ternms of |ooking at raw materi al s,
patrol charts or --

THE WTNESS: | do not know that.

M5. GLADING -- consent to search fornms?

THE WTNESS: They are sone conpilations. |
do not know exactly whether she was using conpil ations
or her own raw nunbers.

M5. GLADING | wonder if | can finish ny
guesti on.

THE WTNESS: |’msorry.

M5. GLADING The nunbers represented in
Table 2 are her work in ternms of her own raw nunbers as
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wel | as conpil ations that she incorporated into it once

you received -- once the departnment received them from
the State Police?
THE WTNESS: | do not know whet her her own

raw nunbers are in there or not.

M5. GLADING Oh, okay. Huh. So it could be
exclusively State Police-generated nunbers in this
tabl e.

THE WTNESS: | don’t know what the nunbers
are.

M5. GLADING Ckay.

MR. WEBER: Could we go back to the interim
report for a nonent? Actually, before we go back to
the interimreport, let’s -- | want to wap up the
April 13th neeting.

After the April 13th neeting, are you aware
that the State Police were advised that the analysis
they presented at the April 13th neeting was not to be
shared with the public or the press?

THE WTNESS: | don’t recall that.

MR. WEBER:  Whose decision would it have been
at the Attorney General’s Ofice that the State Police
were not to share their April 13th analysis with the
public or the press? And who would have |ikely
communi cated that order to the State Police?
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THE W TNESS: Likely conmuni cated? Soneone
above ne, so one would presune it would be Paul Zoubek
or higher but --

MR. WEBER: Did you have any discussions with
M. Zoubek about making sure that the nunbers presented
by the State Police at the April 13th neeting were not
made public and not nade available to the press?

THE WTNESS: | wasn't involved in that, no.

MR. WEBER: Let’'s take a look at the interim
report, Footnotes 2 and 3. Actually it’s Footnote 3.
Footnote 3 states, “W have recently received from
State Police prelimnary tabulations for a nore
conpl ete data set of Turnpi ke consent searches for the
years 1997 and 1998. Analysis to date is inconplete
with respect to the identification of Hi spanic
ethnicity anong those in the data set. The anal yses
conpleted to date are, however, generally consistent
with those reported in this section.” It says nothing
t hough about the conclusions of the State Police’s
anal yses, does it?

THE WTNESS: No, the footnote says what it
says.

MR. WEBER: (Okay. And | take it that the
footnote neans that the nethods used in the analyses in
the interimreport and the nmethods used in the anal yses
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in the State Police report are the same, or virtually
the sane, correct?

THE WTNESS: O to use Chris’ phrase,
“generally consistent.”

MR. WEBER:  Generally consistent, right.

But it states nothing about the concl usions
in the interimreport versus the conclusions that were
made in connection with the April 13th State Police
anal ysis, does it?

THE W TNESS: Wi ch concl usions are you
referring to?

MR. WEBER: Well, it says nothing about the
ultimate nunbers, does it?
THE WTNESS: | interpret the phrase

“generally consistent” neaning the ultimte nunbers are
general ly consistent.

MR. WEBER: (Ckay. So neaning that the
concl usions are generally consistent.

MR MLLER M. Wber, |I'’mgoing to object
to the question, just because concl usions kind of |eads
to the assunption that you' re tal king about a word

concl usi on. In other words, that these --
MR WEBER. No, | --
MR MLLER -- nunbers lead to this

concl usion, which is whether racial profiling is
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occurring or not. | don't know if you're asking about
that type of conclusion or whether or not you're
tal ki ng about the nunbers.

MR. WEBER: |’ mtal ki ng about the concl usions
-- the nunbers. The ultimte determ nations of the
anal yses.

THE WTNESS: |'mnot -- maybe |I’mbeing --

MR. WEBER: Let ne bring you to Footnote
Nunber 4. Footnote Nunber 4 states, “W note that the
sanpl e size relied upon in determning this proportion
of ‘positive finds' is too small to permt genera
conclusions to be drawn.” So there is a recognition in
Foot not e Nunber 4 about there possibly being a
di fference in conclusions, correct?

THE WTNESS: | would not use fromny
knowl edge of how to use statistics, | would not use the
word “conclusion” at that point.

MR. WEBER: Well, it’s used here in
Foot note --

THE WTNESS: For the reasons that Jeff
just --

MR. WEBER: It’s used in Footnote Nunmber 4,
right?

THE W TNESS: The nunbers are either
consistent or they're not. |It’s not a concl usion.
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It’s a nunber and the nunber is equal or not.

MR. WEBER  Foot note Nunber 3 says not hing
about nunbers being generally consistent. It says,
“the anal yses are generally consistent,” correct?

THE WTNESS: Analyses in this case, since
this was witten by Chris, is a statistical analysis.

MR. WEBER: “Including the ultimte
conclusion of this statistical analysis,” the ultimte
final nunbers, correct?

THE WTNESS: If you -- which | wouldn’t
characterize, but if you want to say that ultimte
concl usi on nmeans final nunber, yes.

MR. WEBER: (Okay. So your understandi ng of
Foot note Nunmber 3 is that both the nethodol ogy enpl oyed
in the analysis in the interimreport and the
met hodol ogy enployed in the April 13th analysis were
generally consistent, correct?

THE W TNESS: Yes.

MR. WEBER: (Ckay. Equally, you take Footnote
Nunber 3 to nmean that the final nunbers in the interim
report were generally consistent wwth the final nunbers
in the State Police’'s April 13th presentation?

THE W TNESS: Yes.

M5. GLADING Are you done with that
f oot not e?
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MR, VEBER: Yeah.

M5. GLADING | have a question | want to ask
about it.

In Detective Sergeant Serrao’ s testinony
yesterday, he indicated that in his presentation it
i ncl uded anal ysis of 1,000 consent searches conducted
by Troop Din 1998 and ‘99. And there was a 30 percent
find rate. You alluded to sone di sagreenent -- earlier
in your testinony you alluded to sonme di scussi on about
whet her the find rate was 20 percent or 30 percent, is
that correct?

THE W TNESS: Yes. Right.

M5. GLADING (Okay. A find rate would not be
-- have any -- well, let ne back up.

This Footnote 4 indicates that your find rate
anal ysis is based on an audit of 39 searches by
Moor est own and Cranbury barracks troopers in My ‘97
and 39 searches by troopers assigned to these stations
in various dates in ‘95 and *96. M. Serrao presented
an anal ysis of 1,000 searches. Can you explain why you
didn’t ask himonce you identified the |ack of Hi spanic
identification, why you didn't ask himto go back
t hrough those reports and supplenment it, break out
H spanics, so that you would have a nmuch nore
conprehensive analysis in the interimreport?
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THE WTNESS: Frankly, the find rate isn’t
that inportant.
M5. GLADING Umhmm Wiy did you include

it?
THE WTNESS: Wy didn't we include what?
M5. GLADING Wiy did you --
MR. WEBER: Wy did you include the find
rate --

M5. GLADING Wiy did you include a find rate
if it wasn’'t inportant?

MR WEBER: -- if it’s not that inportant?

THE WTNESS: Well, because there was a --
there is an action step. There was a question during
t he devel opnent of the action steps whether or not to
do away with the consent doctrine, which | personally
was opposed to. And the question there was, and it’s
still a question to this day, are the costs associ at ed
with the application of the consent to search doctrine
not worth it? And that's tal ked about later in the
report where we talk about in the action steps. This
was the only enpirical information we had about the
utility. And one of the action steps was to conduct
sone further analysis of whether or not the use of the
consent doctrine is worth retaining, which it is, but
that was a question in one of the action steps.
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MR. WEBER:. Who drafted the | anguage in
Foot notes 3 and 47

THE W TNESS: That woul d have been Chris and
me. Chris making certain that | was statistically
accur at e.

MR. WEBER. Let’s take a five-mnute break.
Of the record.

(O f the record)

M5. GLADING M. Susswein, |I'’mgoing to show
you a docunment. It’s the March 2nd, 1999 draft of the
outline of proposed State Review Team - -

THE W TNESS: Yes.

M5. GLADING -- State Police Review Teans.
It’s QAGL368 through 1373. Have you seen this before?

THE WTNESS: | know I’ ve seen it before,
recently.

M5. GLADING Were you getting these at the
time?

THE WTNESS: | just want to -- because
there’s so many that ook just like this, | wanted to

see which one..

| did receive this or sonething very nuch
like this in that tinme period.

M5. GLADING Ckay. Do you renenber any
di scussion at this point in tinme about the Departnent
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of Justice inquiry?

THE WTNESS: No, not specifically, | wasn’t
i nvolved in that.

M5. GLADING Do you renenber any discussion
at this point in tinme about CGeorge Rover having
gathered raw materials such as patrol charts and radio
| ogs for the Departnent of Justice?

THE WTNESS: At sone point during this tine
frame, I'"mnot sure it was March 2nd, | did first learn
that CGeorge was involved in that process.

M5. GLADING (Ckay. D d you ask himthen to
provi de you with everything he had given Justice?

THE WTNESS: | did not. | believe soneone
el se did.

M5. GLADING Do you know who that was?

THE WTNESS: | assune, and maybe | shoul dn’t
make an assunption, | assune it was Paul Zoubek.

M5. GLADING Do you renenber what was
provi ded?

THE WTNESS: Not specifically. | think it
was what ever was given to Justice.

M5. GLADING Do you recall what that was?

THE WTNESS: Not specifically, no.

M5. GLADING Did you pass any of that on to
Chri stine Boyl e?
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THE WTNESS: No, it didn't go through ne.

M5. GLADING Ckay. If you Iook at page -- |
note that this is a March 2nd, 1999 docunent, if you
| ook at the fourth page, which is nunbered OAGL371 --

THE W TNESS: Yes.

M5. GLADING -- under statistical data
woul d this have been an area that you were concerned
about ?

MR. MLLER By that do you nean was this his
responsibility or --

M5. GLADING Yeah. |1’'mlooking actually at
the top of the previous page under racial profiling.
M. Susswein is listed right under Zoubek. He's listed
as the lead for racial profiling. I'mtrying to
determine, in determ ning what the evidence avail abl e
to us is today under statistical data, was that part of
your responsibilities in drafting the interimreport?

THE WTNESS: Not ny persona
responsibilities, it mght have fallen in part to Chris
Boyl e who works form e.

M5. GLADING Ckay. | don’t see Chris Boyle
on this outline anywhere. So would you have been
filling -- would you have been responsi ble for

connecting the Review Teamto Chris Boyle in ternms of
responsi bilities or would sonebody el se on the Revi ew
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Team have been instructing Chris Boyle directly?

THE WTNESS: | would be one of the persons
that would be involved. The Director could certainly
speak to her hinself.

M5. GLADING Okay. Wen this outline was
put together on March 2nd, 1999, did you have a role in
coll ecting existing conpilations by troop, barracks,
unit or trooper?

THE W TNESS: Personal |y, no.

M5. GLADING Okay, who did?

THE WTNESS: Eventually it would fall to
conpile that to Chris Boyle.

M5. GLADING (Okay. Wio told Chris Boyle to
collect all existing conpilations?

THE WTNESS: | don’t know. It would have
been Zoubek presumably, but...

M5. GLADING Okay. So Zoubek directly
instructed Chris Boyle on her responsibilities? | was
under the m sunderstanding that you were instructing
Chris Boyle on --

THE W TNESS: Anyone could have. | nean this
is not quite that conpartnentalized or chain-of-conmmand
to shop.

M5. GLADING But at a certain point in tine
when you had statistics conpilations after March 15th
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your testinony |ast week indicated you told her to stop
crunching nunbers. So you did direct her at which
point to stop crunching patrol charts? Let nme clarify.

THE W TNESS: R ght.

M5. GLADING kay. So you did have sone
ki nd of supervisory capacity over the work she was
doing, is that correct?

THE WTNESS: Onh, yeah, | was her direct
supervi sor.

M5. GLADING kay. GCkay. So when the
statistical data needed to be collected, your testinony
is that that responsibility fell on Chris Boyle?

THE WTNESS: She was working | think with
DAG LoGal bo and there was boxes of material that were
bei ng sent over to her office over at Front Street.

M5. GLADING (Okay. Do you know why there
was an understandi ng that there were conpilations that
were pre-Soto, Soto, post-Soto material provided to
Justice, 7A Turnpi ke and State Police audits in the
wake of 7A? Do you know where that information cane
fromthat such conpil ations existed?

THE WTNESS: | don’t know that there -- I'm
not sure that | read it that way. | don’t know t hat
there were conpilations for all those.

M5. GLADING Okay. Did you ever ask M.
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Zoubek when you saw this outline of responsibilities,
did you ever ask himdo we know that there are
conpi |l ati ons?

THE WTNESS: No, but | think -- did | ever
ask him-- no, | don't think this is a list of
conpi | ati ons.

MS. GLADING  Okay.

THE WTNESS: This is a list of possible
areas that someone has to look into. This is like a
very early --

M5. GLADING Okay. Let’'s look at item
nunber two under it. It says, “What additional data
anal ysis is needed?”

THE W TNESS: Um hnm

M5. GLADI NG Does that suggest that there
was exi sting data anal ysis and we may need additiona
data and anal ysi s?

THE WTNESS: Yeah, it’s a question. “What
addi tional data do we need?”

M5. GLADING (Ckay. So what existing data
was there? Wat was going to be suppl enented? Wat
was going to be supplenented by additional data?

THE WTNESS: |I'msorry, | don’t -- all the
i nformati on we’ ve been tal ki ng about for a week that
had been going over to Chris. There was material that
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apparently had been given to Justice. There was her
access to the CCH system

M5. GLADING (Okay. This is an outline and
the first itemin the outline is, “Wat’s the evidence
available to us?” And it says, “W need to collect al
exi sting conpilations.” And then it lists possible
exi sting conpilations. Wuld you say that's a fair
readi ng of that itenf

THE WTNESS: It’s what it says, yes.

M5. GLADING (Ckay. And then it says, “What
addi tional analysis is needed?” So ny question to you
is, on March 2nd when you' re charged with this
responsibility of finding out -- of drafting this
report and the report is going to be based upon |argely
the nunbers in Tables 1, 2 and 3, the concl usions of
the report, this information was pretty critical,
wasn’t it, at that point in time, in your m nd?

THE WTNESS: |’ mnot sure what you're
pointing at. \Which informtion?
M5. GLADING |I'msorry. The statistica

data that m ght already be existing was pretty critica
to you, right?

THE WTNESS: Certainly.

M5. GLADING So did you ask to see what
conpi l ations do we have? What are the nunbers?
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THE WTNESS: Did |7

M5. GLADI NG Yeah

THE W TNESS: No.

M5. GLADING Ckay. Wy not?

THE WTNESS: |’ mnot a nunbers cruncher and
|’ mnot that kind of mcro-nmanager. Chris had an
assignnment to get all the information that was
avai lable to conmpile it.

M5. GLADING Okay. And you testified before
you didn’t know really until you saw the March 15th
docunents, the docunents that showed up on March 15t h,
you didn't really know with statistical proof, there
was no statistical proof in your real mof awareness at
that point, two weeks later after this is witten --

THE WTNESS: Onh, no, that’s certainly not --
there had been Soto litigation with |ots of
statistics --

M5. GLADING  Ckay.

THE WTNESS: -- that had gone on. Wat |
first learned on March 15th was the existence of
consent search. That's the first tine | ever saw
consent search nunbers. W had a |lot of stop data
because we had the Soto litigation, including Judge
Franci s’ opi ni on.

M5. GLADING Ckay. Well, with all due
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respect, Judge C ancia characterized the Soto data as
junk science. And the State was appealing Soto at this
point in tine.

THE WTNESS: That's right.

M5. GLADI NG Because it thought the data was
i nadequat e.

THE W TNESS: Thought the benchmark was
i nadequat e.

M5. GLADING Ckay. W won't get into
benchmar k questi ons.

THE WTNESS: But it was our -- | nean the
data on actual stops had been provided in Soto by the
State Police. | don't think that was the question. It

was what was the neaning of that information.

M5. GLADING Umhmm Okay. Maybe |
m sunder st ood your testinony earlier. On March 15th
when you becane aware of these new docunents, it was ny
under st andi ng you i ndicated that those statistics,
those conpilations, confirnmed for you that racia
profiling was, in fact, statistically proven.

THE WTNESS: | don’t know that “confirnmed”
is the right word. It certainly corroborated the idea
that race was sonehow i nvol ved in the exercise --

MS. GLADING  Ckay.

THE WTNESS: -- of police discretion
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M5. GLADING Now, what did it corroborate?
What statistics in your mnd did it corroborate?

THE WTNESS: They were statistics.

M5. GLADI NG Yeah

THE WTNESS: |’ m m sunderstandi ng the
guesti on.

M5. GLADING It corroborated the idea. Wat
was the idea based upon?

THE W TNESS: That racial stereotypes could
i nfl uence the exercise of police discretion.

M5. GLADING Wiy did you think that before
March 15t h?

THE WTNESS: Wiy did | think that before
March 15t h?

M5. GLADING On what basis did you think
t hat ?

THE W TNESS: Having | ost Soto, having read
numer ous Law Review articles and articles that this was
an issue throughout the country. The phenonenon of
driving while black.

M5. GLADING Ckay. Was there any
statistical basis?

THE WTNESS: No, | didn't have a statistica
basi s before the consent nunbers.

M5. GLADING Ckay. So let’s go back to this
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outline, to the fourth page, statistical data.

THE W TNESS: Um hmm

M5. GLADING “Wat is the evidence avail able
to us today? W need to collect all existing

conpilations.” If you didn’'t have any statistical data
on March 2nd when you saw this, did you say what do we
have? W have conpilations? | nmean |I’ve got Christine

Boyle sitting in a roomcrunching patrol charts. Wat
do we have?

THE WTNESS: 1Is that a question? |I'm--

M5. GLADING Yeah, that’s a question. Did
you have a reaction to seeing that there were existing
conpi l ations pre-Soto, Soto, post-Soto? WMateria
provided to Justice, 7A Turnpike?

THE WTNESS: First of all, | didn't wite
this. | don’t know exactly what the existing
conpilations it’s referring to. There was the Soto
litigation. W had sone information.

M5. GLADING All right. And this says
there’'s pre-Soto conpil ations.

THE W TNESS: R ght.

M5. GLADING There's Soto conpil ations and
there’s post-Soto conpil ations.

THE W TNESS: R ght.

M5. GLADING W don’t know what those are.
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It says, “All material provided to Justice.”

THE W TNESS: R ght.

M5. GLADING 7A Turnpi ke information.

THE W TNESS: R ght.

M5. GLADING And State Police audits in the
wake of 7A. So apparently there’'s a -- the witer of
this docunent indicates that there are existing,
extensive existing conpilations. Wat was your
under st andi ng of what those conpilations were at this
time?

THE WTNESS: | can’t answer that question
what was ny understandi ng then of what conpil ations
were available. [1’ve said ten tines | was not involved
in looking at the conpilations or the data. It was
assi gned to soneone who worked under ne.

M5. GLADING  kay, but aside --

MR. WEBER. Did you have --

M5. GLADING -- from Law Review articles and
driving while black articles and the Soto data, which
the State at that point was still contesting in court,
aside fromall those things, you didn't have any
statistical basis -- aside fromthose things, you did
not have a statistical basis on March 2nd in which to
base the conclusion of this April 20th report, right?

THE WTNESS: | think that’s a fair
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statenment, yes.

M5. GLADING kay. And the suggestion that
exi sting conpil ations m ght be available to you, you
didn't want to find out what those were?

THE WTNESS: OCh, that’'s not a fair -- that’s
an unfair characterization. | wanted very nuch to get
to the truth. | wote nmenos which we tal ked about | ast
week that outlined the kind of data that | wanted to
get ny hands on so | could understand whether this
probl em exi sted and the scope of it. And we went
through them | ast week. | did not know at that tine
that | wote it that there were already sone
conpi l ations of that.

M5. GLADING But you knew it here

THE WTNESS: No, | don’t know it from here.
I would not have read this, even assuming | got this
particul ar version. There were other versions with ny
assi gnnments nore specifically addressed. |’ m not
denying | got it, but there were many different things
that | ooked like this. | did not read that to say
ah- hah, there were conpilations out there already.

M5. GLADING You know, I’mgoing to stop
there before I’ maccused of badgering.

Pl ease ask hi m questi ons.

MR. WHEELER: As Chris Boyle' s direct
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supervisor, did assignnents typically have to go
t hrough you?

THE WTNESS: The conclusions, | amnot a
statistician, | don’'t even understand half of what she
does.

MR. WHEELER: No, no, assignnments. Just
general |l y speaki ng, assignnents from other people in
the Attorney General’s Ofice.

THE WTNESS: Historically, actually not.

The Director tends to use Chris Boyle, and the previous
directors, speak to her at wll.

MR, WHEELER: Woul d Chris Boyl e have any
obligation to at least informyou as to any penny
assignnments fromother people in the Attorney General’s
O fice?

THE WTNESS: | knew she had this assignnent.

MR. WHEELER: But just generally speaking.

THE W TNESS: Sure. She keeps ne up-to-date.
She m ght not tell ne what page or what docunent she’s
crunching at the nonent.

MR, WHEELER: No, but she woul d just say,
Ron, | was given this assignnent by M Zoubek?

THE WTNESS: If | didn't already know it,
she woul d al ways keep ne infornmed. | knew about this
assi gnnent .
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M5. GLADING (Okay. |’ve handed the w tness
a docunent.

THE W TNESS:. 2487?

M5. GLADING It’'s OQAR487 and it’'s --

MR. WEBER: Through 2618.

M. Susswein, can you identify this docunent
for the record, please?

THE WTNESS: It’s one of two drafts that |
know were dated April 7th, 1999. Very early draft of
the interimreport.

M5. GLADI NG  Ckay.

THE WTNESS: |’ mnot sure which one. There
were two. It was a mstake that | apparently nade.

M5. GLADING  You know, |et nme explain what
this is actually. This is excerpts --

THE W TNESS: Um hmm

M5. GLADING -- fromthe draft, one of the
April 7 drafts of the interimreport.

MR MLLER And the nunbers are not
sequential in the exhibit.

M5. GLADING That’'s correct.

MR. WEBER: Well, why don’'t we just, for the
record though is |aborious, identify each of the pages
that are part of the excerpt?

M5. GLADING W can do that now or we can do
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it as | go through each -- 1’ve only put in the pages
that | had relevant -- that | had questions --

MR. WEBER: Ch, okay. Then that’s fine.

M5. GLADING On the second page, it’s Page
Nunber 2, OQA&X2608, of this April 7th draft. 1’1l ask
you if you renenber this page.

THE WTNESS: If | could read it and refresh

n‘y - -
MS. GLADING  Ckay.
THE WTNESS: | wote it.
M5. GLADI NG  Sure.
(Pause)
kay. Did you have an opportunity to | ook at
t hat ?

THE W TNESS: Yeah

M5. GLADING (Ckay. The beginning in the
sentence, “The command structure of the New Jersey
State Police wll be held fully accountable for
i npl ementing these reforns in accordance with the tine
table set forth in this interimreport.” Well, [I'1l]
represent to you that that sentence was deleted from
the final report.

THE W TNESS: kay.

M5. GLADING (Okay. Can you tell nme why that
was del et ed?
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THE WTNESS: | don’t recall specifically.

M5. GLADING Do you recall generally why it
m ght have been del et ed?

THE W TNESS: Soneone asked ne to delete it.

I don’t know exactly why that particular sentence was
del et ed.

M5. GLADING Al right. Wo would have
edited this report?

THE WTNESS: Principally Paul Zoubek and
were the ones working nost closely on this.

M5. GLADING Ckay. So any deletions from
the original draft would have conme from Paul Zoubek, or
explain to me the process you undertook in witing this
report.

THE WTNESS: | did -- actually | didn't
wite the initial draft, Deb Stone had witten what
m ght be described as the very first draft. It was

called a partial outline or partial draft.

M5. GLADING  Unmt hnm

THE WTNESS: | got the assignnent then to
beconme the draftsman. | dictated an initial draft.
Submitted it initially to a few people; Deb Stone,
Wayne Fi sher, Paul Zoubek.

M5. GLADING  Unmt hnm

THE W TNESS: Got back some comments. In
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ensui ng drafts, | was working nostly wth Paul .

M5. GLADING And material would be renoved
by Paul’s instruction?

THE W TNESS: Renoved or added or anended or
noved to different places in the report.

M5. GLADING kay. The paragraph, “We feel
constrained to comment that sonme of the statistical
information we rely upon, including particularly
reveal i ng data concerning consent searches, were only
recently disclosed by the State Police to the Ofice of
the Attorney General. Certain internal audits and
audits prepared at the request of the Superintendent
were not made known to the Deputy Attorneys General who
were representing the State in the Soto litigation.
This circunstance has seriously conpronm sed the State’s
litigation posture and al so has needl essly del ayed
initiating appropriate renedies and reforns.”

Do you recall witing that?

THE WTNESS: Yes, it’s based on sone of the
material that Deb had witten, but | did wite that.

M5. GLADING The -- Page 20 --

THE W TNESS: Page 20, is that where you're
turning me to?

M5. GLADING No, no. Do you recall how you
ultimately changed that |anguage in the final version
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of the interimreport?

THE WTNESS: | went through, | believe, this
concept of nunber of iterations.

M5. GLADING  Hm?

THE W TNESS: Went through a nunber of
di fferent changes or different versions of this.

M5. GLADING Do you renenber toning that
| anguage down significantly?

THE W TNESS: Yes.

M5. GLADING Wiy did you do that?

THE WTNESS: This was sonet hing that Paul
edited. | don’t know -- at the tinme | did not know
why.

M5. GLADING Ckay. D d you ask hinf

THE WTNESS: No, not on this, no.

M5. GLADING When you wote this on April
7th -- well, let nme ask you that. D d you wite this
on April 7th?

THE W TNESS: Yeah, thereabouts. It m ght
have been a day or two earlier.

M5. GLADING (Okay. Wen you wote it, to
the best of your know edge was that information
conpl etely accurate?

THE WTNESS: Yes, that was -- | wote that
because | thought that was true.
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M5. GLADING (Ckay. Were had you | earned
that fronf?

THE WTNESS: Partly again froma version
that Deb Stone had witten and, frankly, fromny own
reaction at the March 15th neeti ng.

M5. GGADING Umhmm D d you talk with M.
Fahy about it?

THE WTNESS: No, no, not at all

M5. GLADING So how did you know that the

State’s litigation posture had been needl essly -- had
been seriously conprom sed?
THE WTNESS: | believe that’'s a comment that

Deb had made because she was in charge of the Appellate
Bur eau

M5. GLADING In what way was it conprom sed?

THE WTNESS: | believe she was tal king about
that there were ongoing di scovery obligations.

M5. GLADING Ckay. |Is it your understanding
that those discovery obligations had been viol at ed?

THE WTNESS: No, because | don’t know what
had been di scovered, but | wasn’t involved in the Soto
l[itigation but | can certainly see how -- | know the
| aw of discovery and that the State is a nonolithic
entity.

M5. GLADING (Okay. You said that Deb Stone
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wote the original draft. D d she wite that |anguage
specifically?

THE W TNESS: Not the specific |anguage.

M5. GLADI NG  Ckay.

THE WTNESS: There was sone basis for it.

M5. GLADING So to clarify, you based your
witing of this |anguage on sonething she had told you?

THE WTNESS: In part. And | also -- | also
believe that the specific point about the conprom sing
the litigation, that woul d have cone from Deb because |
wasn’t involved in the litigation.

M5. GLADING  Um hmm

THE WTNESS: Either a comment that she nmade
or sonething she would have witten.

M5. GLADING Did you know anythi ng el se
about the State's litigation posture in Soto at that
poi nt ?

THE WTNESS: No, | really wasn't involved in
the litigation other than as a wi tness back when it was
in the trial court.

M5. GLADING Okay. If you could turn to the
next page in the docunent |’ve given you. |It’s
Page 8 --

THE WTNESS: M ne says three.

M5. GLADING It’s supposed to be Page 8
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Yeah, it does say three, doesn't it?

THE W TNESS: The next one after that is
ei ght .

M5. GLADING  You know what? No, let’s go to
Page 3, OAR491. The second sentence -- well, the
first sentence. “This interimreport is just that, an
initial statement of the problem It is not neant to
be the final word on the subject, nor are we naive
enough to think that the issuance of a report, even a
sternly-worded one, wll be sufficient to solve a
conplex nmulti-faceted problemthat is not of recent

vintage.” The phrase, “even a sternly-worded one,”
that del eted, was that your decision or M. Zoubek’s?

THE WTNESS: | believe that was Paul’s.

M5. GLADING Okay. Now, we can go to Page
8.

MR, VWEBER. This is what --

M5. GLADI NG Yeah

MR. WEBER: What’'s the page nunber for the
record?

M5. GLADI NG Page Nunber QAGR2496

I’"d ask you to | ook at the second ful
par agr aph begi nning, “W also note that many of the
probl ens described nore fully in this interimreport
can be traced to surprisingly | ax guidance and
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supervi sion provided...” --

THE WTNESS: |'msorry, | mssed --

MR MLLER M. dading, we’'re not follow ng
you. The first full --

THE WTNESS: Yeah, |’mnot follow ng.

MR. WEBER  OAG2496.

M5. GLADING The second full paragraph

MR. MLLER The second full? Ckay.

M5. GGADING OCh, I'msorry, did | say first?
| apol ogi ze.

MR. MLLER | thought you said first, yeah.

THE WTNESS: |I'msorry. And | started to

read the first and it said “W,” and | --
MS. GLADING W would be remiss if we read

the first.
THE W TNESS: Ckay.
M5. GLADING | nean the second
THE WTNESS: |'msorry to interrupt.

M5. GLADING “We also note that many of the
probl ens described nore fully in this interimreport
can be traced to surprisingly | ax guidance and
supervi sion provided to officers on patrol. Throughout
its proud history, the New Jersey State Police, ow ng
toits paramlitary structure and phil osophy, has
devel oped a wel | -earned reputation for going by the
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book. Wth respect to highway stops, as it turns out,
there are many m ssing pages to that book.”

Did you wite that?

THE WTNESS: Yeah, | wote this whole draft.

M5. GLADING That paragraph was deleted from
the final version of the interimreport. Can you tel
me why?

THE WTNESS: | don’t know exactly why.
guess it was naybe because it was an overstatenent. A
little too nmuch soaring rhetoric.

M5. GLADING  Um hmm

MR. WEBER: We haven't seen that before.

(Laughter)

M5. GLADING Do you know who wanted to
delete it?

THE WTNESS: | think that was Paul.

M5. GLADING And on what did you base this
i nformati on when you wote it?

THE WTNESS: The first sentence was
something | had gotten out of sonething witten by Deb
Stone. The second sentence, frankly, was ny attenpt at
soaring rhetoric. This is rather a clever pun on the
Navy regs.

M5. GLADING Didn’'t you provide search and
seizure training for State Police?
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THE WTNESS: Yes. Still do.

M5. GLADING So you were teaching the book
basically, right?

THE WTNESS: | suppose you could say that,
yes.

M5. GLADING Ckay. Were you aware when you
were teaching it that there were m ssing pages to the
book?

THE WTNESS: Yes. You can only do so nuch
in your training. W discussed this in the last -- ny
personal belief, | like what |I call positive training,
not only what you can do and what you can’'t do, you
have to do what you can’'t do, but what you shoul d do, I
like restricting discretion by giving -- by giving
nodel s.

M5. GLADING Umthmm Ckay. |If you could
turn to the next page. |It’s nunber -- actually it’s
nine, but it shouldn’t be. Go to nunber ten.

THE W TNESS: kay.

M5. GLADING QAGR2498. |I'm |l ooking at the
first full paragraph on that page. Specifically the
sentence that reads, “Qur review reveals that
notw thstanding the mlitary chai n-of-conmand
phi | osophy of the New Jersey State Police, there has
been conparatively little direct supervision of the
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day-to-day activities of officers assigned to routine
patrol on the State’s major highways. Although the
extent of supervision seens to vary fromstation to
station, for practical purposes many officers are
essentially on their own, free to pursue their own
approach to | aw enforcenent.”

In the final version of the interimreport,
t hat passage -- the passage ending at “practica
purposes” is deleted. And the sentence sinply begins,
“Many officers are essentially on their own, free to
pursue their own approach to | aw enforcenent.”

Can you tell nme why -- first of all, did you
wite that |anguage?

THE WTNESS: Yes, | wote all of this.

M5. GLADING Ckay. Can you tell ne what you
based that on?

THE W TNESS: Again, Deb Stone had done a
meno that articul ated | ax supervi sion.

M5. GLADING Her nenp is based upon the
interviews, the anonynous interviews you nmade?

THE WTNESS: | assune so, yes. There were
two nenos that she wote, one was called an interview
with a trooper. And there was sonething else called
“Probl ens” or sonething of that nature.

M5. GLADING Wuld you describe those as
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anecdot al ?

THE W TNESS: As opposed to enpirical, yes.

M5. GLADING Did you seek any enpirica
evi dence anal yzi ng the adequacy or inadequacy of
supervi sion of patrol officers?

THE WTNESS: No. | wouldn’t even know how
to do that.

M5. GLADING So you wote that based on
t hose two nmenos only?

THE W TNESS: Yes.

M5. GLADING Wiy was it del eted? Wo
deleted it?

THE WTNESS: A lot of this was kept -- |I'm
not sure what was -- | nean you woul d know better. You
actually told ne and I wasn’t follow ng what phrase was
del eted. Because sonme of this is in the final report.

M5. GLADING The words begi nning, “Qur
review reveal s that notwithstanding the mlitary chain-
of - conmand phi |l osophy.” Al the way up to the words
“practical purposes.” So the discussion of
“conparatively little direct supervision of the day-to-
day activities of officers assigned to routine patrol.”
That was del et ed.

THE WTNESS: |’ mnot sure about that. It
may have been put in another place or in a -- there was
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a list of factors that contributed or fostered.

M5. GLADING Ckay, |I'Il take a I ook.

Ckay. If you can go to Page 72.

MR. WEBER OAR2617.

M5. GLADING |I'mlooking at the first full
paragraph that’s circled and marked. And I’'d ask you
first if you recognize the handwiting?

THE WTNESS: That’'s m ne

M5. GLADING Okay. Should | read this into
the record, Scott?

MR. WEBER If you' d Iike.

M5. GLADING Al right. This paragraph
reads, “Specifically, an audit of State Police notor
vehi cl e stops recorded on the Morestown station radio
| ogs between May 1, ‘96 and July 31st, ‘96, shows that
34.3 percent of the 3,524 stops that were conducted by
non-mnority troopers involved mnority notorists.
Unessentially identical proportion, 33.3 percent of the
1,751 total stops that were conducted by mnority
troopers involved mnority notorists. (W note,
however, that mnority troopers appear to be nore
diligent than their non-mnority coll eagues in
conplying with the standard operating procedure that
requires troopers to call in the race of a detained
notorist.) The fact that some mnority notorists may
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have al so relied upon subtle or not so subtle
stereotypes, while cited by sonme as a defense to the
recent criticisns of the State Police, is actually nore
properly viewed as evidence of the w despread scope,
conplexity and entrenchnent of the problemthat nust
now be addressed.”

Did you wite that?

THE W TNESS: Yes.

M5. GLADING And what did you base that?

THE W TNESS: The nunbers or the concl usion
or what?

M5. GLADING Both. The entire paragraph.

THE WTNESS: Well, the nunbers were given to
me, so |’massum ng the nunbers are accurate. The
argunent | was trying to nake there is consistent with
the thenme you do not have to be a racist to engage in
racial profiling, which is why racial profiling is not
synonynous with an equal protection violation. That
anyone can get drawn into the use of racial or ethnic
stereotypes in exercising discretion.

M5. GLADING The handwitten -- well, let ne
ask you this. The nunbers were given to you by whonf?
THE WTNESS: | don’t know specifically. 1'm

going to assune Chris Boyle, but | didn't make them up.
M5. GLADING Do you know if they were based
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on her own anal ysis?

THE WTNESS: | don’t know.

M5. GLADING Did you keep a record of those
nunbers as you were witing this report? D d you keep
a record of the informati on on which you based those
nunbers, as you put it?

THE W TNESS: No.

M5. GLADING You didn’t? You kept every
draft but you didn't keep a record of it, of the
nunber s?

THE WTNESS: There’'s different reasons for
keeping a draft than keepi ng when soneone gives ne
nunbers. They’'re just nunbers. | put themin the
draft.

M5. GLADING Ckay. Do you recall what the
nunbers | ooked Iike? If was Chris Boyle's, if it was

on her | etterhead. If it was an internal OAG neno. | f
it was a State Police nmeno.
THE WTNESS: | have no recollection of where

| got those particul ar nunbers.

M5. GLADING (Okay. And the handwitten
notati on indicates noved to Page 90, but this is
ultimately deleted fromthe final version of the
interimreport.

THE WTNESS: | believe there’s an -- and |I’'m
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shortened to a parenthetical reference at one point in
the final report.

M5. GLADING Oh, where?

THE WTNESS: | don’t know where, |1’'d have to
go through the whole report. Definitely this whole
phraseol ogy did eventually get del eted.

M5. GLADING Okay. And then |I put Page 90
on there just for a point of reference. Let’'s see.

I’ m | ooking at Page 90, OA&618. And |I’'m | ooking at
the material that was crossed out which reads -- well,
first of all, I"'mreferring to the material that we
just covered that had been on Page 72.

THE WTNESS: Okay. Let nme just read this
for a second.

M5. GLADING  Umt hnm

THE WTNESS: Yeah, it’s the sanme argunent.

M5. GLADING Okay. The passage here that’s
crossed out indicates, “This finding by no neans
inplies that selective enforcenent of the notor |aws
did not occur. As noted throughout this report, one
need not engage in overt racismto violate the equa
protection clause and the fact that mnority troopers
may al so have relied upon i nperm ssible racia
stereotypes shows the breadth and depth of the problem
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we now confront.”

Did you wite that?

THE W TNESS: Yes, | did.

M5. GLADING | represent to you, based upon
our line-by-line analysis of the interimreport, we
couldn’t find that |anguage anywhere in the fina
version of the interimreport. Can you tell nme why it
was del et ed?

THE WTNESS: Part of this was ny decision
because it was inartfully witten and actually
i nconsistent wwth sone of ny |legal arguments in terns
of -- and this sentence, |I'menbarrassed to admt,
confuses again 14th Amendnent violations with racia
profiling. It was inconsistent wwth the thenes | was
trying to wite. That’s what happens when you dictate
sonetinmes. And | | ooked at this and said |’ mjust
bei ng i nconsistent wth the | egal argunent |’ m nmaking,
which is that one can engage in racial profiling as
di stingui shed from sel ective enforcenent, which is a
termof art in the lawto refer to intentiona
di scrim nation under the 14th Amendnent.

M5. GLADING (Ckay. So it was del eted

because it was legally inaccurate, is that -- or
m sl eadi ng?
THE WTNESS: | believe | deleted this
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because when | read it, after having dictated it, it
was inconsistent with the argunents | was trying to
make and | tried to fix it.

M5. GLADING Ckay. Thanks.

Al right. 1’mgoing to give you another set
of pages fromone of the many drafts of this interim
report. And this is also dated April 7th. 1’ m not
real ly sure why.

THE WTNESS: | believe that was ny m st ake
internms of -- the very earliest drafts would have been
al nost dictated but not read, and they were not going
to anyone but to ne. | start dating drafts when |I'm
going to be giving themto ny superiors, and for
what ever reason, | didn’'t change the date. So there
are two April 7s.

M5. GLADING Okay. Do you knowif this is a
| ater or earlier version?

THE W TNESS: Because of the way you excised
it, I cannot tell. | know from | ooking --

M5. GLADING  Ckay.

THE WTNESS: But here’s the cue so you can
| ook up. The version that’'s the later version has a
tabl e of contents.

M5. GLADING Ckay. | don’t think it’s that
relevant to what 1’mgoing to -- oh, you know what ?




CoOoO~NOUITRWNE

©CoOoO~NOUITAhWNE

Exam nati on - Susswein 108

This version is the one that has the table of contents.
So this is the later version, okay?

THE W TNESS: That woul d have been one that |
woul d have actually shared with Paul Zoubek and ot hers.
The earlier one is literally, | believe, because there
is nmy own handwiting, a dictated but not read type of
version, one that | did not intend to share with ny
superi ors.

M5. GLADING Ckay. | bet you didn’t intend
for us to read it soneday either

THE WTNESS: | had no thinking al ong those
lines at the tine.

THE WTNESS: GCkay. | amnot going to cover
the informati on we’ ve already covered in the first
draft, the passages, but I wll -- so I’'ll ask you to
turn to -- what |’ve given the witness is pages from

the later version, the later version of the April 7th
drafts. And this is OAGR619. It begins -- that draft
does. And these are non-consecutive sel ected pages
fromthat draft. |If you can turn to Page 13, which
is OAG2636.

THE W TNESS: Yes, ma’ am

M5. GLADING The paragraph begins in the
m ddl e of a paragraph. The sentence, six |ines down, |
want to read that and ask you about it. It’s in a
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general discussion about the Attorney General’s
responsibility to ensure uniformand efficient
enforcenent of crimnal law. And you wote -- did you
wite this paragraph?

THE WTNESS: Yes. Yes, | did.

M5. GLADING You wote, “In the
ci rcunstances, we need not wait for a court to approve
a consent order before we take those steps we deemto
be necessary and appropriate to ensure strict
conpliance with all constitutional rights and to
enhance the professionalismof the New Jersey State
Police. Wiile the positions taken in recent years by
the Attorney General’s Ofice in the course of
litigation may have been m sunderstood and
msinterpreted as turning a blind eye to the probl em of
the disparate treatnment of mnorities, we think it
appropriate now to go well beyond the rulings of courts
in New Jersey and other jurisdictions.”

Can you tell ne what you based that passage
on? What information and know edge you had about --
well, let me ask you first about a possible consent
order.

THE WTNESS: Well, | know that there was
negoti ati ons going on with the Justice Departnent at
that tine.
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M5. GLADING You do? Ckay.

THE W TNESS: Yes, certainly.

M5. GLADING How do you know that?

THE WTNESS: | was eventually very shortly
after this becane involved in that, directly invol ved
with the negotiations.

M5. GLADING When did that occur?

THE WTNESS: March, April of that year

M5. GLADING Well, this is dated April 7th,
1999. Were you involved at this point?

THE WTNESS: This was ny assignnent, so this
was a pretty full-tinme thing. But | was certainly
aware that there were negotiations going on with the
Justice Departnent.

M5. GLADING Ckay. Wre those negotiations
about the possibility of a consent decree?

THE W TNESS: Yes.

M5. GLADING And why was the State
considering entering into a consent decree at this
poi nt ?

THE WTNESS: |I'mnot sure I'"'mqualified to
give all the reasons why one would enter -- why one
would try to avoid litigation

M5. GLADING (kay. On what basis did the
State think that it -- what did the State think its
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position -- what did the State think the strength of
its position would be if it did conme to litigation?

THE WTNESS: |’'mnot sure | understand. The
strength of --

M5. GLADING Al right. Let ne ask it nore
directly.

Wiy did the State want to avoid litigation?

THE WTNESS: Litigation, protracted
litigation of this kind would be wenching. It would
be very difficult for all parties.

M5. GGADING Didthe State --

THE WTNESS: That’'s why the Justice
Departnent wanted to avoid it too.

M5. GLADING You're in the mddle of witing
a book about racial profiling at this point.

THE WTNESS: A book? O this you nean?

M5. GLADING The interimreport.

THE W TNESS: Yes, okay.

M5. GLADING Was it your view or the view of
others that the State’s position was defensible or
i ndefensi ble at this point?

THE W TNESS: Again, the consent decree is
based on a federal statute and equal protection issues
and we were noving beyond that. Qur definition of
racial profiling wasn’'t necessarily synonynous wth
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what federal |aw woul d have required.

M5. GLADING It’s nore expansive, right?

THE WTNESS: It’s nore expansive.

M5. GLADING Ckay. So if -- did you think
at this point that the Departnent of Justice had a
valid basis for even raising the idea of a consent
decree?

THE WTNESS: Well, | know that they had been
i nvestigating us by this point. | had |learned of that.
I"’mnot sure I'mqualified to answer the question of
the strength of the Justice Departnent’s case.

M5. GLADING Ckay. Let nme ask you this way.
You at sonme point becane involved in negotiations over
a consent decree.

THE W TNESS: Yes.

M5. GLADING (Ckay. So at that point did you
have any famliarity with the strength or weaknesses of
the State’s position in those negotiations with the
Departnent of Justice?

THE WTNESS: M role was not actually in
ternms of preparing or anticipating litigation risks.

It was nore the nature of how to negotiate an
accept abl e consent decree and the action steps we would
be taki ng.

M5. GLADING (Ckay. Do you recall any
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conversations with M. Zoubek or M. Verniero about the
prospect of a consent decree at this point in tinme?
I"’mtalking early April.

THE WTNESS: | know that there was
di scussions. | never discussed this with Attorney
Ceneral Verniero, but | know that there were
di scussions that | had with Paul about the negotiations
with the Justice Departnent.

M5. GLADING And what did he tell you that
what the State’s position was on the prospect of a
consent decree?

THE WTNESS: |'mnot sure I'’'mgoing to
answer where you’'re heading, but he told ne that both
sides wanted very nmuch to am cably resol ve the issue.

M5. GLADING And how did he characterize the
I ssue?

THE WTNESS: The threat or prospect of the
Justice Departnment suing us.

M5. GLADING  Suing for what?

THE WTNESS: | forget the name of the
statute, suing for whatever their authorizing statute
that’s effectively a CGvil R ghts violation.

M5. GLADING On what basis? On what basis
was this threat of a Departnent of Justice |awsuit
considered a real threat based on what M. Zoubek told
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you?

THE WTNESS: | don’t understand. On what
basi s? The Justice Departnent was investigating us. |
don’t know all the facts that they had.

M5. GLADING Okay. And you learned the
Justice Departnment was investigating how?

THE WTNESS: | was told.
M5. GLADING By whonf
THE WTNESS: | got involved in the project.

M5. GLADING Who told you there was an
i nvestigati on underway?

THE W TNESS: Paul Zoubek

M5. GLADING Ckay. D d he tell you what
they were | ooking at?

THE W TNESS: Racial profiling.

M5. GLGADING Did he tell you howlong it had
been going on for?

THE WTNESS: | don’t know that that canme up
specifically, no. | nmean he may have, | don’'t --
that’s not sonething that woul d have stuck in ny m nd.

M5. GLADING Did he tell you that the issue
of a consent decree had been raised?

THE WTNESS: Yeah. | was involved -- as
soon as | finished witing this project, took a night
of f, and then began worki ng on the consent decree.
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about -- | want to be clear, |I’m asking you about this
period of April 7th when you wote the words, “W need
not wait for a court to approve a consent order.” So

at that point in tinme, the possibility of a consent
decree was in your mnd, is that correct?

THE W TNESS: Absol utely.

M5. GLADING (Ckay. So it was in your m nd
before you finished witing the interimreport which
happened several weeks later, is that correct?

THE W TNESS: Yeah

M5. GLADING Ckay. Wen M. Zoubek -- when
you knew that there was a possibility of a consent
decree, did M. Zoubek or anyone el se represent to you
who had raised the idea of a consent decree? What
stage the discussions were at at that point?

THE WTNESS: No, not in that specific
context. | don’'t know how | ong they had been
negoti ati ng.

MS. GLADING  Okay.

THE WTNESS: | cane into it alittle late in
the process because this assignnment sort of preoccupied
ne.

M5. GLADING (Ckay. The sentence begi nning
in the passage that | read you a while ago, that “The
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positions in recent years by the AGs Ofice in the
course of litigation may have been m sunderstood and
msinterpreted as turning a blind eye to the probl em of
di sparate treatnment of mnorities.” Wat was that
based upon?

THE WTNESS: You nean what | was trying to
say? Because again --

M5. GLADING  Umt hnm

THE WTNESS: -- | think that was edited out.

M5. GLADING |I'IIl represent this entire --
everything I’ve read fromthis page, OAKR636, was
deleted fromthe final version

THE WTNESS: Right. A major issue here, and
it all gets down ultimately to what is the definition
of racial profiling, is that were we in denial. And
the other problemwas in the factors that | |ist,
either in this or subsequent versions, that fostered
di sparate treatnent --

M5. GLADI NG  Unmt hnm

THE WTNESS: -- tal ks about sendi ng
conflicting nmessages, |ax supervision. This were all
things that would look Iike it was our officia
position that we didn’t care about these issues and it
wasn’t true.

M5. GLADING Ckay.

Exam nati on - Susswein 117

THE WTNESS: At |east in ny opinion when
wote this.
M5. GLADING What litigation were you

referring to when you said this -- when you referred to
positions taken by the AGs Ofice in the course of
litigation?

THE W TNESS: Sot o.

M5. GLADING Okay. So did you wite this
because you believed the State was in denial about the
probl em of racial profiling while it maintained the
Sot 0 appeal ?

THE WTNESS: To sone extent, yes. But ny
real concern was that there woul d be people who woul d
think that we were “turning a blind eye,” which in the
case |aw coul d be construed as what’'s called a defacto
policy. Wiich is pretty nuch what Judge Francis had
found in his Soto decision. That the official policy
was no discrimnation, but that the defacto policy and
that we had failed to take adequate steps to prevent
It.

M5. GLADING Wiy woul d these two sentences,
the sentence concerning consent order and the sentence
concerning whether or not the State had been turning a
blind eye to the problen? Wy were these two sentences
del eted fromthe final version of the interimreport?
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THE WTNESS: That | don’'t know specifically.

M5. GLADING Who del eted then?

THE WTNESS: Well, | -- all deletions,
made all -- I'mresponsible for all changes that would
have been at Paul’s request or instructions.

M5. GLADING Did you ask himabout why he
want ed t hat del eted?

THE W TNESS: No.

M5. GLADING COkay. W're getting there.

If you could turn to Page 75. It’s the next
page on the docunent | gave you. It’'s OQAG2698.

THE W TNESS. Yes.

M5. GLADING The second -- the first ful
par agr aph, the second sentence reads, “The State Police
nonet hel ess remai n skeptical and fiercely defensive
about charges of inpermssible profiling.”

On what did you base that -- did you wite
t hat ?

THE W TNESS: Yes, | did.

M5. GLADING (Okay. And what did you base
that when you wote it?

THE W TNESS: Again, that was com ng from one
or both of Deb Stone’s nenos and/or her initial draft,
that partial draft.

M5. GLADING Okay. And did you have any
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ot her independent know edge, aside fromthose nenos,
that this was, in fact, the case?

THE WTNESS: No, | had no persona
experience wwth the whole Internal Affairs process so
| --

M5. GLADING Ckay.

THE WTNESS: -- was getting it from her

M5. GLADING And why did you delete this
fromthe final draft?

THE WTNESS: | don’t know. | was requested
to do so, but I don’t know what the reason was.

M5. GLADING You were requested by whont?

THE W TNESS: Agai n, Paul Zoubek was the
editor, as it were.

M5. GLADING (Ckay. Was there any interest
in toning down the criticismof the State Police?
Because several of the issues |I’ve raised here involve
passages that were very critical of the State Police
and then are significantly toned down or they
di sappear.

THE WTNESS: | think there was a genera
toni ng down, not only of criticisns but of all the,
again, the phrase that | used, “the soaring rhetoric.”

M5. GLADING Umhmm CGetting the flowers
out of it?
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THE W TNESS: Yeah, exactly. | nean you
dictate, you overwite sonetinmes. Sonetines it’s
flowery. Sonetinmes it’s redundant. And sonetines it’s
just inprecise.

M5. GLADING (Okay. The paragraph bel ow t hat
begi nni ng, “W have al so | earned of instances where
neither the Division of Crimnal Justice nor the
appropriate county prosecutor was advi sed when an
internal investigation revealed that a trooper had
falsified information in a report. This is a serious
problem” Serious is underlined. “One that not only
directly affects the integrity of the organi zation, but
al so inplicates the ethical and discovery obligations
of prosecutors. These matters will be fully addressed
as part of the conprehensive review of State Police
managenent practices.”

Did you wite that?

THE W TNESS:. Yes.

M5. GLADING Okay. Do you recall if that
stayed in the final report, the final version of the
interimreport?

THE WTNESS: | believe that what | was told
is delete that and that woul d be appropriately the
subject for the “final” report.

M5. GLADING Okay. |I’'mnot sure where to go
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now wi th this.

On what did you base that?

THE WTNESS: Again, this is fromone of
Deb’s nenpbs or drafts

M5. GLADING (Okay. Wat county did it
i nvol ve?

THE WTNESS: Do you know, | don’t know.

M5. GLADING Umhnmm Ckay. This was based
on one of Deb Stone’s two nmenos or on the origina
draft she wote, is that correct?

THE WTNESS: Yes. |It’'s based -- | think it
was one of the nenos, the “Problens” neno.

M5. GLADING Ckay.

THE WTNESS: This was one of the probl ens.

M5. GLADING And why was the decision nmade
to delete it fromthe interimreport?

THE WTNESS: This one | recall is that this
particul ar i ssue was nore appropriate for the subject
of the final report, which is dealing with the process
of Internal Affairs and how one investigates
conpl ai nts.

M5. GLADING So was records falsification
not viewed as connected with the racial profiling
pr obl enf

THE WTNESS: | think they re all connected.
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It’s just that sonmeone nmade a decision that this
particular issue required its own report or belonged in
the final report.

M5. GLADING Ckay. Wat know edge did you
have at that point in tinme about records falsification?

THE WTNESS: You nean in that particul ar
case?

M5. GLADING  Umt hnm

THE WTNESS: | don’t even know what case it
is.

M5. GLADING Did you have any know edge of
records falsification being an issue in other cases?

THE WTNESS: No. No personal know edge of
t hat .

M5. GLADING  Hm?P

THE WTNESS: No personal know edge of that,
no.

M5. GLADING You can go to Page 88, this
next page, it's OAR711. |’ m | ooking under m ssing
data about racial characteristics of detained
notorists. There is a sentence begi nning about hal fway
down that paragraph. It’s OQAGR711. | guess |I'Ill just
read it for the record.

“Notwi t hstanding the foregoing efforts in a
di stressingly high percentage of cases, this
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i nformati on was not recorded. And so far as we have
been able to determ ne, troopers, dispatchers and
supervisors were rarely, if ever, formally disciplined
for failing to conply with this inportant safeguard.

We are also concerned with the marked difference in the
proportions of mssing data in the various State Police
stations along the Turnpi ke, since this suggests
differing |l evels of supervision in efforts to ensure
conpliance with the standard operating procedure that
required troopers to call in the race of a detained
nmotori st.”

The next sentence begi nning,
“...characterized,” that sentence remained in the
interimreport. | think it was slightly rewitten.

But the passage | just read you was deleted. Can you
tell me why it was del eted?

THE WTNESS: No, | don’t know why it was
del et ed.

M5. GLADING Do you know at whose
instruction it was del eted?

THE W TNESS: That woul d have been on Paul’s.

M5. GLADING  Hm?P

THE WTNESS: On Paul’s.

M5. GLADI NG Paul Zoubek?

THE W TNESS: Yes.
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M5. GLADING Okay. Was it your
understanding that, in fact, this was information that
had been presented to the Departnment of Justice in 1997
as evidence of post-Soto reforns?

THE WTNESS: | mssed that. Wat had been
presented to hinf

M5. GLADING The information that there was
an -- I'msorry. Let me clarify.

That there was an effort to inprove the
coll ection of data and make sure that race was call ed
in as part of the stop. Mssing racial data that had
been a problemin Soto, that there were steps to
address that issue foll ow ng Soto.

THE WTNESS: Yeah, | think that’s what it
says here.

M5. GLADING (Okay. Wiy would this have been
deleted if it was just --

THE WTNESS: | told you, | don’'t know why
this particular --

M5. GLADING What did you based this --

THE WTNESS: It was shortened anyway, but |
don’t know why those phrases --

M5. GLADING Right.

THE WTNESS: -- were del eted.

M5. GLADING What did you base this
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i nformati on on when you wote it?

THE WTNESS: Again, it would have been
material given to ne either by Deb or Wayne; probably
Deb. Now, I do know, and as | said |last week, from
readi ng the Soto decision by Judge Francis, m ssing
data is a very inportant issue. That’'s sonething that
had to be -- had to be addressed.

M5. GLADING Had you seen any audits show ng
that m ssing data was an i nprovi ng or worseni ng probl em
foll om ng Sot 0?

THE WTNESS: | do believe that as part of
this process we did have -- we did have data show ng
i nprovenents. And | think there’s a brief reference in
the final interimreport, the April 20th version, that
tal ks about that although there have been -- | m ght be
wong now, but | think it says sonething |i ke marked
I nprovenents.

M5. GLADING  Unmt hnm

THE WTNESS: Sonething to that effect.

M5. GLADING (Ckay. So why did you wite at
this time that there was a distressingly high
per cent age of cases that information about race was not
bei ng recorded? Notw thstanding all the foregoing
efforts of the Superintendent to enforce F3, SOP F3.
What did you base that on?
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THE WTNESS: Again, information that was
provided to nme by Deb Stone.
M5. GLADING (Okay. In the final version you

did say -- you're right, there s | anguage about there
being a marked i nprovenent. WAs it inaccurate that
there was still a distressingly high percentage of

cases where race was not being called in?

THE WTNESS: Well, keeping in mnd that this
is adraft. “Distressingly” is the kind of word that
when you dictate and as part of the toning down, the
nore precise | awering, sonetines adjectives cone out.

M5. GLADING Ckay. But the final report
seens to reach a different conclusion. It says that
there’s been a marked inprovenent in this area and, you
know, this is a problemthat’s been addressed. So |I'm
just wondering why you had bad information that it was

still a distressingly high percentage of cases where
race was not being called in?
THE WTNESS: | don't recall specifically the

di scussions on the edits, but it’s conceivabl e that
what I"'mwiting at this early draft, and this is one
of the earliest drafts, if not the earliest, is
information that | had from Deb Stone’s nenps and what
have you and then as we learn things -- | nean the

mar chi ng orders were very clear, any statenment has to
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be founded on facts and supportable. And if, in fact,
we | earned -- they make a statenent like this and it’s
not true or it’s not fair, it’s got to cone out.

M5. GLADING Well, you testified earlier
that you had based informati on on Deb Stone’s nenos
about the anecdotal accounts of troopers regarding the
supervi sion, |ax supervision. Ws that based on facts
in your mnd or was that anecdotal accounts?

THE W TNESS: Anecdotes can be facts, but
that’s based on what Deb had said and witten.

MS. GLADING  Ckay.

THE WTNESS: | didn't verify it.

M5. GLADING Ckay. W're alnost there.
(Pause)

Ckay. |’ve just handed the w tness anot her

coll ection of excerpts. These fromthe April 9th draft
of this interimreport that he authored and it begins
with QAR2753 and they are non-consecutive pages. And
ask you to take a | ook at Page 16, the second page,
it’'s OAR773. And specifically, I'mIlooking at the

| ast paragraph. “So too, we are especially disturbed
by the fact that sonme troopers have actually falsified
data concerning the race of the occupants of stopped
vehicles.” And then the next sentence reads, “At |east
two troopers who engage in this practice were
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di scovered during the course of an unrelated crim nal
i nvestigation and have been prosecuted.” This is, as |
said, an April 9th draft. Dd you wite that?

THE W TNESS: Yes.

M5. GLADING (Ckay. And on what did you base
that information?

THE WTNESS: |1'mnot sure specifically. |1
was either told that or saw that sonewhere.

M5. GLADING Umhmm By whon?

THE WTNESS: | don’t know specifically. It
coul d have been either Paul or Deb.

M5. GLADING (Okay. Do you know who those
troopers were?

THE WTNESS: | believe this is a reference
to Troopers Hogan and Kenna.

M5. GLADING And was it your understandi ng
that at this point in tine they have been prosecuted?

THE WTNESS: To be -- | wote “WI|I
be...” --

M5. GLADING  Hm?P

THE WTNESS: In ny -- the version that |
wrote says “WII| be prosecuted.” 1It’s been changed by
Paul to “Have been prosecuted.”

M5. GLADING Okay. That’'s Paul’s
handw i ti ng?
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THE WTNESS: Yeah. All the editorial
revisions on this are Paul’s in this version.

M5. GLADING Okay. Wen did you get this
back from Paul ? How soon after giving it to hinfP

THE WTNESS: | don’t know. One could maybe
infer fromthe next draft.

M5. GLADING Well, the next draft is April
13th, so you woul d have gotten it back before then?

THE WTNESS: Yeah. It would have had to
have been before the 13th. | don’t know whet her
there’s interveni ng weekends or --

M5. GLADING Okay. So he nade these edits
at sone point between April 9th and April 13th?

THE W TNESS: Yes.

M5. GLADING Ckay. And then you would
i ncorporate the edits and gi ve himanother version, is
that how it worked?

THE W TNESS: Yes.

M5. GLADI NG  Ckay.

THE W TNESS: Exactly.

M5. GLADING And why was this passage
del eted fromthe final version of the interimreport?

THE WTNESS: | don’t know.

M5. GLADING Wio deleted it?

THE WTNESS: It would have been done at
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Paul " s request or instructions.

M5. GLADING Okay. So just to be clear.
You wote these two troopers will be prosecuted. He
changed it to they have been prosecuted. And then he
instructed that this entire passage be deleted. And
all this occurred sonetine between April 9th, 1999 and
April 13th, 1999, is that correct?

THE WTNESS: If that’s what the April 13th
ver si on shows, yeah.

MR. MLLER Yeah, you added sonething in
there that | don’'t think the record reflects.

M5. GLADING Oh, what was that?

MR MLLER That it was deleted --

THE W TNESS: In the 13th.

MR MLLER -- in that tine period as well.
M5. GLADING Let ne check.
(Pause)
You know, | just will -- it’s not that
i nportant actually for what |’ m asking about, so |||
just take that -- acknow edge for the record that we

don't know if it was deleted by the tine of the April
13th edition.

If you could turn to page -- the next page is
17. 1t’s CAR774.

MR. WEBER. Go off the record for a second.

Exam nati on - Susswein 131

M5. GLADI NG  Yeah.
(O f the record)

M5. GLADING kay. |If you can | ook at Page
17, OARK774, under stop, arrest and search data. |
have tried to make heads or tails of this data and at
this -- I"’mtrying to understand at this point in tine
what data you had that you based these nunbers upon.
And |’ mspecifically tal king about the top set of
nunbers, the stop data for 9,970 stops between ‘95 and
‘96 for Cranbury, Morestown, Bel mar, Netcong,
Perryville and Washi ngton. Wat was the basis for that
dat a?

THE WTNESS: | don’t know, it was provided
to ne.

MS. GLADING  HmMP

THE WTNESS: | don’t know, it was provided
to ne.

M5. GLADING By whonf?

THE WTNESS: | assune Chris Boyle.

M5. GLADING Ckay. Wiy is this data not in
the final report?

THE WTNESS: There was other data. | know a
deci sion was nmade to limt the scope of this report to
t he Turnpi ke.

M5. GLADING (Okay. The decision was made by
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whont

THE W TNESS: Paul Zoubek

M5. GLADING (Okay. Earlier you said that it
woul dn’t make, you know, you can’'t aggregate data
because it’s just inprecise.

THE W TNESS: Um hnm

M5. GLADING Wiy was the data aggregated
her e?

THE WTNESS: It’s inprecise and that’s why
it was changed.

M5. GLADING Ckay. Wiy did Christine Boyle

aggregate the data -- well, let nme ask you. Who
aggregated the data?

THE WTNESS: | don’t know where | got this
particular data, all | knowis that we replaced it with

ot her dat a.
M5. GLADING Okay. And when you repl aced

it, did you make the -- well, let nme back up. You said
M. Zoubek made the decision to limt the report to the
Tur npi ke?

THE WTNESS: As far as | understand. | know

that | didn't nmake the decision and I was told that we
were going tolimt this to the Soto, and nore
specifically, the southern portion of the Turnpike.

MR. VEBER: Cranbury, Mborestown.
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THE W TNESS: Cranbury and Mbor est own.

M5. GLADING So that decision was nade at
sone point after April 9th, the date of this report, is
that correct?

THE WTNESS: Yeah. | think this is the
first indication of that decision having been nade.

M5. GLADING | beg your pardon?

THE WTNESS: | think this is the first
i ndi cation of that decision having been nade.

M5. GLADING Well, no. Thi s deci si on
i ncl udes Bel mar, Netcong, Perryville and Washi ngton.
Those are not Turnpi ke stations, are they?

THE WTNESS: No. That’'s what |’ m saying --

M5. GLADI NG  Ckay.

THE WTNESS: -- the next draft --

M5. GLADI NG  Ckay.

THE W TNESS: These are -- although this
draft is dated April 9th, | don’t know -- sonetine
bet ween now and April 13th is when | woul d have
recei ved these comments.

M5. GLADING (Okay. So when Christine Boyle
went off to | ook at data in February, was she | ooking
at data for the entire state?

THE WTNESS: You know, | don’t know exactly
what the scope. She woul d know.
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M5. GLADING kay. | thought you said the
initial premse, | thought earlier you said the initia
prem se for the interimreport, and the reason why it’s
Moor est own and Cranbury, the nunbers are so heavily
Moor est own and Cranbury, is because that was what you
wer e | ooking at.

THE WTNESS: Well, it’'s true, but we al so
had certain other data and | threw it in. You know,
Chris just gave ne material and | threwit in. That’'s
why these are drafts.

M5. GLADING Did -- she threwit in so you
told her to take it out? |1Is that how this happened?

THE WTNESS: At sone point. \Wether it was
me or Paul or soneone communi cated that we were going
to focus our nunbers on Troop D

M5. GLADING (Ckay. And for the record, the
stop nunbers that you focused on are Troop D, Cranbury
and Moorestown stations, right, not --

THE W TNESS: The southern portion, yes.

M5. GLADING -- Newark? OCkay.

And the consent search data that you focused
on is Cranbury and Moorestown al so, not Newark as wel |,
right?

THE WTNESS: Yeah, there’'s one table in here
where for whatever reason it does have Newark in there.
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M5. GLADING The arrest statistics has
Newar K.

THE WTNESS: Yeah. Actually |I do know why
the arrest statistics. It was very easy to get them
they were CCH, off a conputer.

M5. GLADING (Okay. Do you know what
Christine Boyl e based these nunbers on, what anal ysis?

THE WTNESS: No, it’'s the same answer to al
of them | don’'t know what nunbers she had.

M5. GLADING (Okay. So earlier you said you
didn’t know if she had done it herself or if it was
based on State Police conpilations. The sane answer
goes for this?

THE W TNESS: Yes.

M5. GLADING kay. Does the sane answer go
for the nunbers below that, the non-white stops,
listings for Cranbury, Mborestown, Bel mar and Net cong?

THE WTNESS: Yeah, | don’t know exactly what
the source is.

M5. GLADING  You know, it sort of puzzled
me, and | wonder if you can explain it, the difference
in mnority stops between Cranbury at 40.5 percent and
at Netcong for 21.4 percent is pretty stark. | wonder
why -- can you explain why you del eted that?

THE WTNESS: Well, there were -- | do
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understand -- there's legal argunents and -- first of
all, the Netcong nunber | think is a very small nunber
and there is an issue of whether the nunbers are |arge
enough to be able to be conparable. Wether you can
draw general conclusions. So there was that issue.
And frankly, we were cognizant at the tinme of the
effects that this docunent once rel eased woul d have on
litigation. And we understood that -- and this has
cone to pass, that courts looking at this, the nore we
considered it beyond the southern end of the Turnpike,
the nore that this docunent coul d conceivably be viewed
as a concession of the existence of a problemthat
woul d at | east provide what's called the col orable
basis for discovery requests in racial profiling

cl ai ns.

So there was a decision and what Paul neant
here by, “Define scope of the report,” was an attenpt,
| think it has proved unavailing as it turns out in the
courtroons, but an attenpt to limt the litigationa
effects of these statenents on other pending crimna
cases.

M5. GLADING Hmm So were you concer ned
about litigational effects growi ng out of Netcong and
Bel mar ?

THE WTNESS: Here's the theory. If you
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extend any of this report, putting aside why Newark
stayed in there, | don't know, | take responsibility
for not being consistent in applying Paul’s

i nstructions, but anytinme you go beyond the southern
portion of the Turnpike with a report that says the
problemis real, not imagined, we anticipated that

def ense woul d argue and sonme courts m ght accept that
as to the Netcong, Belmar and Perryville stations, that
that provides a colorable basis to at | east obtain

di scovery of all the statistics. So we wanted to
circunscribe the scope of the report to what the
problemreally was in terns of the Soto litigation and
not to have unanticipated, or at |east unwanted
litigational repercussions.

M5. GLADING In terns of having to give
di scovery to defendants.

THE WTNESS: And in terns of a prima facie
case or how ever this m ght be used by a defense
attorney, to go to a Judge with a stop that was made
fromthe Perryville station and to say that they’ ve
admtted racial profiling and they used data from
Perryville so I"'mentitled to get statistics and
di scovery.

M5. GLADING Well, does that admt racia
profiling in your m nd?
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THE W TNESS: Depending on the definition.

It clearly admits racial profiling in the sense that it
is real, not imgined.

M5. GLADING Does that admt racial
profiling for Bel mar and Netcong, those nunbers?

THE W TNESS: No.

MR MLLER \What’'s the “that?” | think
the --

M5. GLADING 24.3 percent for Bel mar.

MR. MLLER Ckay. | think you and the
W tness are tal king at cross-purposes here.

M5. GLADING (Ckay. Okay. The 24.3 percent
for Belmar and 21.4 percent for Netcong, mnority stop
rates. Does that admt racial profiling in your m nd
for those stations?

THE WTNESS: No, | don’t think any of these
-- these are stop nunbers. | don’t think any of these
nunbers and stops admt racial profiling.

MR. WEBER: Just for the record, these are
the nunbers on OAR774.

M5. GLADING Umhmm The second set of
nunbers, correct?

THE WTNESS: Right. But just to clarify ny
answer. A decision was nmade w thout regard to what
those nunbers were, to limt the scope of the report to
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the southern portion of the Turnpike.

M5. GLADING (Okay. And just to clarify your
answer. That decision was nmade by Paul Zoubek?

THE W TNESS: Yeah.

M5. GLADING Ckay. Go to the next page,
it’'s 18.

MR. WEBER OQAR2775.

M5. GLADING  You know what? Skip that.

Page 19, OAR776 to 2777. | have -- | can
represent to you that all of Page 19, 2776, in the
first half of 2777, were deleted or significantly
changed in sone way. And ny question to you is, these
pages represent that consent search data is especially
alarmng. At what point did you nmake the decision that
consent search data is especially alarm ng?

THE WTNESS: In ny own m nd?

M5. GLADING  Um hmm

THE WTNESS: |'mnot sure | would use the
word “alarmng,” by the way, that m ght be Deb’s
phrase, or “startling,” whatever the word she used. |
t hought they were highly probative --

M5. GLADING No, let ne turn your attention
to the top of Page 20.

THE W TNESS: R ght.

M5. GLADING QAR777.
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THE W TNESS: R ght.

M5. GLADING It indicates, “An internal
audit conducted at the request of the Superintendent
and not provided...” --

THE WTNESS: |'msorry, where are you?

M5. GLADING |I’mon Page --

MR. VEBER: Bottom of 2776, Page 19.

M5. GLADI NG Yeah

THE WTNESS: Gkay, thank you

MR. WEBER: Then going on to the top of the
next page.

M5. GLADING R ght. “An internal audit
conducted at the request of the Superintendent and not
provided to the Ofice of the Attorney General until
recently, provides information about consent searches
that are especially alarmng.”

[l re-ask nmy question. Wen did you reach
the decision that there was information about consent
searches that were especially alarm ng? And what
i nformati on was this based on?

THE WTNESS: The sane information as before.
This statenent is simlar to the one on Page 2 of the
earlier draft, it just had noved, that we feel
constrained. | first |earned of the consent nunbers on
March 15th and | thought they were very powerful
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nunbers.

MR. WEBER: That’'s the undated Sergeant
G | bert neno, correct?

THE W TNESS: Yeah, whatever it is that we
received on the 15th when | first saw conpil ations of
consent nunbers.

M5. GLADING Umhmm And so the source of
these nunbers and the source of the nunbers -- is it
your recollection the source of the nunbers discussing
consent data represented on these pages cane from
Sergeant Gl bert?

THE WTNESS: It cane from whatever canme over
in that period.

MR. WEBER:. On March 15t h.

THE WTNESS: Yeah -- or thereafter. There
was continuing material comng over. | just don’t know
what the source was, other than it was the State
Pol i ce.

M5. GLADING Well, was it comng to you as
you were witing this?

THE WTNESS: No, it was going to, probably
to LoGal bo, to Chris Boyle, who coll apsed things for
nme.

M5. GLADING  Ckay.

THE WTNESS: W put theminto this kind of
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fornat.
M5. GLADING What kind of format? This is a
narrative. You nean the --

THE WTNESS: Well, I'"mnot sure | recal
t hat . | nmean it's not a table, but | don’t know that |
woul d call that English either. |It’s a list of

statistics.

M5. GLADING You're tal king about Page 27767

THE W TNESS: Yeah

M5. GLADING (Okay. Look at the paragraph on
the foll ow ng page, 2777. The first full paragraph.
“Specifically, this internal audit reveals that for
vari ous periods between 1994 and ‘96, 89 percent of the
consent searches conducted by troopers assigned to
Moor est own and 94 percent of the searches conducted by
troopers assigned to the Cranbury station, involve
mnority notorists.”

Did you wite that?

THE W TNESS: Yes.

M5. GLADING Okay. And on what did you base
t hat ?

THE W TNESS: Nunbers that were given to ne.

M5. GLADING By whonf?

THE WTNESS: Presumably Chris Boyle.

M5. GLADING Ckay. Do you know why t hat
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passage was del et ed?

THE WTNESS: | don't believe it was.
believe that it was nerely changed and put into a
tabl e.

M5. GLADING (Okay. There's only three
tables and | don’'t see anything that adds up to 89
percent on the consent search table. Mybe you coul d
take a look at the interimreport and explain to me how
those nunbers were put into the table.

THE WTNESS: Well, | think the report
explains itself. The table -- what is that on Page 297
The table --

M5. GLADING It’'s 27.

THE WTNESS: Sorry.

MR MLLER Well, the witness is |ooking at
Page 29.

M5. GLADING Oh, twenty --

THE WTNESS: |’'msorry, | was |ooking at
arrests, you' re | ooking at consents.

M5. GLADING Okay. This is talking about
consent searches. So |I'’massumng that 27 is the
rel evant statistics.

THE WTNESS: Right. But you understand,
this is a draft. Mre information gets conpiled. Chris
cones up with a table nore conplete, dropping a
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footnote that explains the dates for the conpiled
consent information. So it’s not that this got
deleted, it’s just that it got updated, anplified, put

into a table and then there’s still rhetoric under, you
know, English describing the searches, both before and
after the table. |If the nunbers are a little

different, it’s because we had nore conplete data set.

M5. GLADING Do you recall these nunbers
being in any information that Sergeant G | bert had
provi ded?

THE WTNESS: The sane answer. | nean | got
sonmet hing on the 15th and nore material cane in.

M5. GLADI NG  Ckay.

THE WTNESS: | don’t know the source of
those particular nunbers. It may well be Glbert’s
conpi | ati ons.

M5. GLADING Did you have any invol venment in
drafting SOP F55?

THE WTNESS: Well, if I could just clarify
this, by the way.

M5. GLADI NG Yeah

THE WTNESS: | think what Footnote 2 is
referring to on the final --

M5. GLADI NG Yeah

THE WTNESS: -- interimreport, is a
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statement -- this is refreshing ny recollection. The
sentence that you quoted to ne on Page 20 of the Apri
9th version, sonmething we had, | think Footnote 2 on

Page 27 of the April 20th version is a reference to
that, and then tal ki ng about, you know --

M5. GLADING Which part of the footnote?

THE WTNESS: That it includes Cranbury
searches from January ‘94 through March ‘94, whatever
| think that this is a way of saying we're taking these
nunbers and anplifying them W'’re adding nore -- and
be nore specific and precise as to what nonths are
there and not there.

M5. GLADING Umhmm Okay. You could turn
go Page -- I'mreally trying to nove through this
qui ckly -- Page 35 of the version in front of you.
It’s QARZ792. The paragraph at the bottom the I|ast
par agraph on the page di scussing Trooper of the Year
program And the second to | ast paragraph on the page,
al so di scussing Trooper of the Year program Do you
recall witing that?

THE W TNESS: Yes.

M5. GLADING Is it fair to say that that
paragraph is critical of the reward system established
under the Trooper of the Year program because it was
not particularly effective in disciplining -- because
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it led to officers skirting search and sei zure rul es?

THE WTNESS: | think the point that we're
trying to make is that it created additional incentives
to cone up with large quantities of drugs and arrests.
And that’s one of the, what did | call it? the
conditions that foster disparate treatnent and reliance
on stereotypes.

M5. GLADING (Okay. The follow ng page,
2793, goes on to talk about the Trooper of the Year
programand |I'’mtrying to avoid reading it all into the
record. This pages includes a passage, “Qur review of
random y-sel ected internal investigation files also
suggest that investigators and reviewers soneti nes seem
not to have understood basic Fourth Amendnment rules, so
charges woul d be found to be unsubstanti ated even when
it was clear that a trooper’s conduct anpunted to an
illegal frisk or search.” And the page goes on to
di scuss other shortcomngs in general in the State
Police. I'Il represent to you that entire page is
deleted fromthe final report. Can you tell ne why?

THE W TNESS: Yes, although -- if you nean by
the final part, nmeaning the last version of the interim
report because this --

M5. GLADING The final version of the
interimreport, yes.
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THE WTNESS: Right. This was based on
i nformati on and di scussions | had with Wayne Fi sher and
this was the type of issue that was going to be
addressed in the final report.

M5. GLADING Umhmm  Okay, thanks.

Was it your decision or M. Zoubek’s decision
to delete it?

THE WTNESS: | know that Wayne was i nvol ved
in that too. That this was an inportant issue, but it
didn't specifically relate to racial profiling but
rat her supervision generally.

M5. GLADING Ckay. Let nme give you this.

We're alnost there. 1’mlosing ny
credibility with the witness and his | awer.

THE WTNESS: You rem nd nme of ny grandfather
as a photographer when he used to tell children, *Just
one nore,” 20 tines, 20 pictures |later

(Laughter)

M5. GLADING (Okay. |’ve handed the w tness
anot her collection of pages. This is fromthe Apri
13th edition of this evolving interimreport. And it
begins at OA&R882. If you could turn to Page 23, which
is OAG2910, I'mtrying to understand why there are
question marks in there where nunbers had previously
appear ed.
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THE WTNESS: W were getting updated
nunbers.

M5. GLADING (Okay. The previous version of
the report that | showed you included aggregate
nunbers.

THE WTNESS: Well, these are all aggregate
statistics.

M5. GLADING  Hm?P

THE W TNESS: These are all aggregate
statistics.

M5. GLADING Well, I'mlooking at page --
actually, I'’mconparing, and |I'’m holding the April 9th
version of it, Page 17, OAR774, and |’ m conparing that
to QAG2910 on the April 13th version

THE W TNESS: Um hnm

M5. GLADING And there’'s a difference,
because the April 13th version just discusses Cranbury
and Moor estown between date and date, and it has
question marks. And what |I'mtrying to understand is
if you were initially going to include aggregate
i nformati on and then you decided to take out the -- you
decided to limt it to the Turnpike and ultimately
Cranbury and Moorestown for all practical purposes, why
was the data a question mark at this point?

THE WTNESS: OCh, that’'s easy, because |I'm
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maki ng that change and | can't do it.

MS. GLADING Ckay.

THE W TNESS: Soneone has to give ne the
nunbers. Once that change that Paul had requested in
the April 9th, his edits on limt the scope of the
report to the Cranbury and Mborestown stations, and |
don’t know whether this was a weekend or what the
scenari o was, but nme |ooking at it w thout having the
data that Chris crunched, you can't isolate them out.
You know it can be done and you know that information
can conme, but | can't identify what cane from
Perryville or Netcong or Washington. So you just -- |
left it blank know ng that that would be easy to get.

M5. GLADING Ckay, thank you.

You could turn to Page 41, which is QAGRR941

THE WTNESS: Gkay. And I'’mlooking at a
sentence that appears to be simlar but not identica
to one we read earlier, and I'll read it. It's in the
m ddl e of the second -- of the |ast paragraph. “The
failure to turn over discoverable material in the
course of litigation has the very real capacity to | ead
to unjust results and at the very |l east, seriously
conprom ses the State’s litigation position.”

| don’t recall that unjust results |anguage
being in the prior version of this passage, do you?
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THE WTNESS: No, but I would have witten --
| nmean --

M5. GLADING You wote that?

THE W TNESS: Yeah, | did.

M5. GLADING Beg your pardon?

THE WTNESS: | did wite that.

M5. GLADING Ckay. Utimtely this entire
page was deleted but | wanted to get from you what
unjust results you were concerned about and if you had
known of any unjust results that had occurred to date.

THE WTNESS: | believe what | neant by
unjust result is losing a case with a guilty defendant
-- | know they’'re -- | want to be careful, | know

peopl e are presuned i nnocent, but a factually-guilty
def endant who gets an acquittal or a dism ssal because
of a prosecutorial failure to conply with discovery.
M5. GLADING Ckay, thank you.
And when you wote this April 13th draft, do

you recall if you wote it before or after you saw the
Power Poi nt presentation?
THE WTNESS: | really -- | don’'t know.
M5. GLADING Al right.
(Pause)

What tinme of the day was that Power Point
presentation, do you renmenber?
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THE WTNESS: Onh, | have no idea.

M5. GLADING (Okay. |’ve handed the w tness
anot her set of pages from-- this is fromthe April
16th edition, beginning at OAG3149, Page 21, which is
OAG3185. The first sentence -- the first paragraph,
second sentence reads, “In md-March the Revi ew Team
began to receive records fromthe Superintendent’s
Ofice pertaining to audits, conpilations of data and
anal yses about racial profiling. These records
cont ai ned new and in sone cases extrenely disturbing
i nformati on that had not previously been shared with
the O fice of the Attorney General or the Division of
Crimnal Justice.”

Did you wite that?

THE W TNESS: Yes.

M5. GLADING Was that referring to the
docunents that M. Zoubek made you aware of ?

THE W TNESS: Wi ch docunent s?

M5. GLADING The docunents that had been
provi ded by the Sergeant G | bert conpilations?

THE W TNESS: Yeah, the March 15th. Yeah.

M5. GLADING And | ooking at Page 22, the top
of Page 22. “On April 16, 1999, the Review Team was
provided for the first tine wwth a new set of data
concerning all consent searches conducted on the
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Turnpi ke in 1997 and 1998. This latest information was
manual Iy collected by reviewing all, question mark,
remarks, and is clainmed to be nore conplete than a
consent search data that was originally provided to the
Review Teamthat is now clained to be flawed as a
result of an inconplete collection nmethodol ogy.

Al though this new information is less startling than
the consent data originally provided to us, it is
nonet hel ess cause for concern, confirmng that mnority
notori sts were di sproportionately subjected to consent
searches.” And that is OAG3186. Wat was the source
of this data?

THE W TNESS: That woul d have been the
presentation on -- it’'s been represented to ne Apri
13th. It suggests here that it was April 16th.

M5. GLADING Could it have been different, a
different date that the Review Teamreceived this
i nformati on than when the Power Point presentati on was
made?

THE WTNESS: No. At this point | don’t
think the Review Teamwas really the operable word.
Either this is information that canme maybe as a result
-- I"’maccepting it was the April 13th neeting and |
have no reason to disbelieve it. Maybe specific
i nformati on cane follow ng that neeting.
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M5. GLADING  Ckay.

THE WTNESS: As a result of it. O this
m ght be wrong on the date.

M5. GLADING (Okay. And this draft is --

MR MLLER O the neeting could have been
April 16th.

M5. GLADING  Hm?P

MR MLLER O the neeting could have been
April 16th.

THE W TNESS: R ght.

M5. GLADING This draft is dated April 16th
Do you recall witing this the sane day that you were
provided with this new set of data?

THE WTNESS: Not specifically. | have to
represent to you these were |ong days and nights at
this point. So | don’'t know whether this is a m stake,
whet her we net on the 16th. A lot of this was done at
hone.

M5. GLADING If you could turn to Page 25 of
this docunent. 1It’s OAG3189 and |I’'m al so going to ask
you about OAG3190, the foll ow ng page.

THE W TNESS: kay.

M5. GLADING And take a nonent to | ook at
the information, beginning at Table 2 and ending at the
bol df aced word “searches” on OAG3190.
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THE W TNESS:. Yes.

M5. GLADING (Okay. Actually I msled you.
I need you to | ook at the sentence begi nning on OAG3189
begi nni ng, “The second source of information...,” it’s
t he second paragraph. Do you see that?

THE W TNESS:. Yes.

M5. GLADING Ckay. That sentence indicates,
“The second source of information regardi ng notor
vehi cl e stops by personnel assigned to the Moorestown,
Cranbury stations conmes fromdata conpiled by the
Division of State Police in response to a request nade
by the United States Departnent of Justice.” And then
it discusses infornmation about stops nmade by Moorest own
and Cranbury on 15 dates randomy sel ected by the
Depart ment of Justice for each of two years, 1995 and
1996. And I'Il represent to you that that passage and
any reference -- any reference to the Departnent of
Justice is deleted fromthe final version of the
interimreport. Those sentences are deleted. The
table is deleted. And there is a reference on Page 27
of the final version of the interimreport. [If you
could get to that, Page 27 of the interimreport
itsel f.

THE W TNESS: Um hmm

M5. GLADING The first full paragraph. It
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says, “In addition, general information about searches
conducted on 30 randomn y-sel ected sanpl e dates were
anal yzed. According to this internal State Police
audit, a total of 38 searches was conducted by the
Cranbury, Moorestown stations during these 30 dates.”

Can you explain to ne why any reference to
the Departnment of Justice was deleted fromthe fina
version of the interimreport?

THE WTNESS: No, | don’t think it’s
significant. W obviously kept getting nore -- oh,
it’'s the sane data.

M5. GLADING Right.

THE WTNESS: No. | don’t know why that was
del et ed.

M5. GLADING Wio deleted it?

THE WTNESS: In this case | think what had
happened was | asked Chris to wite ne a sentence, “in
English,” but statistically accurate, and she would
have witten it and sent it over and she m ght not have
been aware of the earlier version or the reference to
Departnent of Justice or -- | don’t think this was Paul
sayi ng del ete Departnent of Justice. This is just one
where soneone el se wote that sentence and it got
repl aced.

M5. GLADING Al right. Well, it got
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replaced with a sentence that says, “Genera
i nformati on about searches conducted on 30 random y-

sel ected sanple dates were analyzed.” And it just says
neutral 30 random y-sel ected dates. Wat was your
under st andi ng of what you wanted to convey -- let ne

rephrase that.

Was there any concern that reference to the
Department of Justice would raise questions about what
the Departnment of Justice had undertaken concerning the
New Jersey State Police?

THE W TNESS: That wasn’t going through ny
m nd when | nade that change, no.

M5. GLADING Wihy woul d you have del eted the
t abl e?

THE WTNESS: It was repl aced.

M5. GLADING Hm? No, it was not replaced,
it was deleted, Table 2. And there was a narrative
i ncl uded at the bottom of Page 27, that one paragraph.

THE WTNESS: If you' re looking at -- no, it
was replaced. It was -- we decided to go with three
tables. Instead of having two tables on notor vehicle

stops, one wth 15 random y-sel ected dates in two
years, we conpiled all the information, and that was ny
instruction to Chris, into a single, readable table.

M5. GLADING Al right. Well, let ne
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represent to you that -- because you don’'t --
unfortunately you don’'t have the full report. | was

trying to save trees, but this version of the report

i ncludes Table 1, which is stops by Cranbury and
Moorestown. Table 2, which is the 30 sanple dates, the
one we’'re | ooking at.

THE W TNESS: Um hnm

M5. GLADING It includes Table 3, which is
t he searches conducted by Cranbury and Mborest own
stations, various tine periods.

THE WTNESS: Right.

M5. GLADING And --

THE WTNESS: And there’s a Table 4.

M5. GLADING Hang on. Hang on. And the
nunbers in that Table 3 are identical to the nunbers in
the final draft of the interimreport. Ckay, So no
change was nmade to that table fromthis point on. |
mean | could showit to you if you need to see it.

THE WTNESS: No. [I'mjust telling you, I
made that decision. It was irrelevant and redundant.
Who cared about random y-sel ected days when | had for
entire nonths sequentially the Iisted nonths?

M5. GLADING  Ckay.

THE WTNESS: The whol e point of the
random y-sel ected days is when you're trying to limt
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the anobunt of work you have to do in data collection
The work was al ready done.

M5. GLADING Okay. It’s your testinony that
it was deleted fromthe final report?

THE WTNESS: | ordered that del eted because
why use random y-sel ected days when you have a | arger
data set?

M5. GLGADING |I'msorry, | thought | heard
you say earlier it wasn't deleted, it was consoli dated?

THE WTNESS: Well, | assuned -- it is
consolidated in this sense. Those nonths were cover ed.
The sane events appear in the final table, because the
random y-sel ected days happen to be in the nonths that
were covered. So that woul d have been duplicative.
There’s not one incident covered in the randonly-
sel ected days that isn't represented in the fina
tabl e.

M5. GLADING Do you know why -- well, the
random y-sel ected days includes dates in 1995, right?

THE W TNESS: Again, whatever it says here.

M5. GLADING Umhmm Do you know why there
are -- and |I'’m | ooking at Footnote 2 on Page 27 of the
final report, why there are no 1995 dates covered in
that table?

THE WTNESS: | don’t know why. | know t hey
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were m ssing, there was m ssing dat a.

M5. GLADING Al right. So these --

THE WTNESS: And that being so, now that you
point that out, let nme step back because | take ny oath
seriously. If | just represented that every incident
was covered, if 1995 is not covered in this table, then
1995 isn’'t covered.

M5. GLADING  Umt hnm

THE WTNESS: So those 15 randonly days,
those incidents woul d not be covered.

M5. GLADING Were not included in the fina
report.

THE WTNESS: |If you conpare this footnote,
apparently not.

M5. GLADING Ckay, thank you.

If you could take a | ook at Page 31 of what

|’ve given you, it’s OQAG3195 and it indicates -- |I'm
| ooking at the second sentence of the first ful
par agraph. “Gven the concerns engendered by the data

that was recently provided to us, we recommend that a
cases-by-case revi ew be conducted of every consent
search conducted on the Turnpi ke in 1997 and 1998 to
det erm ne whet her those searches were predicated upon a
reasonabl e, articul able suspicion that the search would
reveal evidence of a crine.”
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Can you tell ne what recently-provided
mat eri al you were tal king about?

THE WTNESS: The March 15th consent nunbers.

M5. GLADING (Okay. The March 15th consent
nunber s?

THE WTNESS: Well, and whatever foll owed
fromthat.

M5. GLADING Ckay. You had been presented,
apparently, at this point in tinme, this is April 16th,
Wi th Sergeant Serrao’s presentation because you
referenced it earlier on this version, right?

THE WTNESS: Umhmm  Yes.

M5. GLADING And he had done a case -- he
had done a census of every consent search conducted in
‘97 and ‘98 as he represented to us yesterday in his
sworn testinony, is that your recollection?

THE WTNESS: Then? Having done it then?

M5. GLADI NG  Unmt hnm

THE WTNESS: | don’t know what the word
“consensus” means.

M5. GLADING He | ooked at a thousand consent
search forns for ‘97 and ‘98. Everything, he said.

THE WTNESS: Okay. Well, that’s not what we
had in mnd by this action step.

M5. GLADING  Hm?P
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THE WTNESS: That's data collection. That's
not what we had in mnd with the action step to review
t hose consent searches.

M5. GLADING Ckay. D d you then instruct
hi mto undertake this recomrendati on that was nade?

THE WTNESS: | have never had any deal i ngs
with him but there was an action step to undertake a
review of each search episode, consent --

M5. GLADING Didthat -- did that take
pl ace?

THE WTNESS: | do not know whether it has or
not .

M5. GLADING Okay. Al right. |Is -- just
so that we can finish with this, is it your
representation that aside fromthe statistics that you
t al ked about havi ng changed because -- aside fromthe
guestion marks you left in the docunent at one point
because you didn’t have the statistics in hand, that
the other edits made to this were at the direction of
Paul Zoubek?

THE WTNESS: Mst and sone are m ne

M5. GLADING  Umt hnm

THE WTNESS: In ternms of style and grammar
and --

M5. GLADING (Okay. But in terns of
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subst ance.

THE W TNESS: Most of the substantive edits
woul d have been Paul’s recommendations. Sonetines very
specific, sonetinmes nore general.

M5. GLADING (Ckay. D d M. Zoubek recomend
the renoval of the Departnment of Justice table?

THE WTNESS: No, | told you, that was on ny
doi ng because | thought the table was redundant and it
represented a small er data set.

MS. GLADING Ckay.

THE WTNESS: There was no reason to have two
t abl es.

M5. GLADING This is the |ast one and nost
of it was already covered, so don’'t worry about the
t hi ckness of it.

(Pause)

This is versions of a draft -- an April 16th
draft that is differently nunbered than the previous
April 16th draft that we | ooked at. And I'mnot really
sure why. But it begins at OAG3027 and |'d ask you to
| ook at the second page of this which is QAG3034.

THE W TNESS. Yes.

M5. GLADING The passage in the | ast
par agr aph after the colon you discuss interrelated
probl enms, both driven to sone extent by the zeal to
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interdict elicit drugs. “One, willful m sconduct by
sonme State Police nenbers who were bent apparently on
harassing mnority notorists and then tanpering with
State Police records to conceal their m sconduct.”
That information was deleted fromthe fina

report.
THE WTNESS: | don’t believe so.
MS. GLADING No?
THE WTNESS: | believe -- maybe the word

“apparently” or there m ght have been sone edits.
bel i eve that --

M5. GLADING Can you find it for me in your
version of the interimreport then?

THE WTNESS: Well, let’s see. Page 7.

M5. GLADING Page 7. kay. Let nme correct
nmy statenment. The sentence, the portion of the
sentence that says, that describes sone State Police
menbers as “bent apparently on harassing mnority
notorists and then tanpering with State Police records
to conceal their m sconduct,” has been deleted. Can
you explain why?

THE WTNESS: Yes. W were engaged in -- at
that point, | believe, an indictnent, a crimna
prosecution. |’mnot sure when the indictnent
occurred. And we were concerned and this may have been
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nmy doi ng, concerned about making -- what do you cal
then? out-of-court statenents or things that could
prejudi ce that case, because this could be interpreted
as a clear --

M5. GLADING COh, really?

THE WTNESS: -- reference to Hogan and
Kenna.

M5. GLADING Was it a reference to Hogan and
Kenna?

THE WTNESS: It included them for the
reasons fromthe earlier drafts and Deb’s neno and...

M5. GLADING Was it taken out -- who wanted
it taken out?

THE WTNESS: | believe that was Paul’s
suggestion, but | certainly understand and it was
careless on ny part to be making statenents that coul d
be attributed to individual defendants.

M5. GLADING And did it involve other
def endant s besi des Hogan and Kenna?

THE WTNESS: It certainly could.

M5. GGADING Didit when you wote it?

THE WTNESS: It’s a small nunber, | --

M5. GLADING Well, it’s actually -- you say
“some” State Police nenbers. So who are “sone” when
you wote that?
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THE WTNESS: Well, | do not know and if you
-- | do not know the scope of the problemor how nany.
This is the so-called “bad apple” aspect of the
problem | do not know how many bad apples. | believe
it's a very small nunber.

M5. GLADING Umhmm Okay. And if you
coul d | ook at Page 21, OAG3052. And 20, OAG3051

(Pause)
At the top of Page 21, the paragraph
begi nning, “In particular is outlined nore fully in

Section B. W received conpilations of statistics from
t he Moorestown and Cranbury stations that tracked the
raci al breakdown of stops. This information apparently
has been collected at the request of the Superintendent
on a weekly basis since April of 1997. Al so produced
for the first time were conpilations describing the
raci al breakdown of consent searches conducted by
troopers assigned to the Mdorestown and Cranbury
barracks at various tines between ‘94 and ‘98.”

Did you wite that?

THE W TNESS. Yes.

M5. GLADING And what did you base that on?

THE WTNESS: It’s very simlar to what it --
in the earlier drafts. 1t’'s based on ny belief that
March 15th and thereabouts was the first tinme -- it
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certainly was the first tine | had ever seen it and I
assunme the first tinme that the Attorney General’s
O fice had seen consent nunbers.

M5. GLADING (Okay. Wo told you that the
Superi ntendent had been -- had requested the weekly
col l ection of such data since April 19977

THE WTNESS: | believe that’'s com ng out of
the material that was provided on March 15t h.

M5. GLADING Ckay. |’ve not heard that
before, | don't know if any of ny coll eagues have or
not, but --

THE WTNESS: But doesn’t the Gl bert nmeno
itself talk about |1’ve been asked to conpile by the
Superintendent? | think that’s the inference that |
drew fromthat, that he had an assignnent to conpile
this information.

M5. GLADING You interpreted that as he
shoul d conpile this on a weekly basis fromthen on?

THE WTNESS: | don’t think I would have nade
that up, so I'’massumng that there’s sonmething I had
in witing. The phrase weekly basis | would not have
interjected that w thout sone factual basis.

M5. GLADING Do you know if April ‘97 was
connected at all with the Departnent of Justice
I nquiry?
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THE WTNESS: | have no idea.
M5. GLGADING Umhmm Al right. | think
we're done. | think |I’ve covered everything el se.
Just give ne one m nute, please.
(Pause)

MR. WHEELER: Just to clarify the record.

You just said that to your know edge that before March
15th, 1999 the Attorney General’s O fice had not seen
any consent data at all?

THE WTNESS: That was to ny know edge. |
was not aware that anyone had seen consent nunbers or
that they were avail abl e.

MR. WHEELER: Ckay, thank you.

M5. GLADING Oh, okay, here. If you could
| ook at Page 42, QAG3073, the bottom paragraph reads,
“Even nore troubling, we have also | earned of instances
where neither the Division of Crimnal Justice nor the
appropriate county prosecutor were advi sed when an
internal investigation reveal ed that a trooper had
falsified material information in a report. This is a
serious problem one that not only directly affects the
integrity of the organization, but also inplicates the
et hical and di scovery obligations of prosecutors.”

You know, | think |I asked you about this
earlier or sonething like this, but I wonder if you can




CoOoO~NOUITRWNE

©CoOoO~NOUITAhWNE

Exam nati on - Susswein 168

tell me, did you wite that?

THE WTNESS: Yes, and it was verbatimin at
| east one earlier version. Presumably a nunber of
earlier versions.

M5. GLADING (Okay. Were defendants inforned
of cases where -- you say you |l earned of instances
where neither the Division nor the county prosecutor
wer e advi sed when there was an internal investigation
revealing a trooper falsified material information in a
report. Instances seemto be plural and can you tel
me, when you | earned of these instances or when the
State | earned of these instances, did it take steps to
notify the county prosecutor?

THE WTNESS: | don’t know. This is com ng
right out of Deb Stone’s neno.

M5. GLADING Ckay. Was there an
i nvestigation conducted into this that began at this
point in tinme?

THE WTNESS: | don’t know what was done.

M5. GLADING kay. Wuld M. Zoubek have
nore i nformati on about that?

THE WTNESS: | have no idea.

M5. GLADING Okay. And | really amnear the
end now. On Page 48 --

THE WTNESS: | can just see ny grandfather
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sayi ng, “Just one nore, just one nore.”

M5. GLADING The first full paragraph,
“Today we nmake clear as a matter of policy of not
settled |law that race, ethnicity and national origin
are inperm ssible factors that police may not rely upon
to any degree and in any context other than in
determ ni ng whet her a person matches a description of a
known suspect.”

And the | anguage in the final was changed to
indicate that race, ethnicity and national origin are
i nappropriate factors that police should not rely upon

at all. 1Is there any difference to you in the
di fferences in those wordi ngs?

THE WTNESS: |1'd like to -- can you tell ne
t he page, because I'’mnot sure | |like the final change.

M5. GLADING Sure. Page 48, OAG3079.
THE W TNESS: Um hnmm
MS. GLADING And it is the statenent of --

MR. MLLER No, he's looking in the fina
report.

THE WTNESS: No, |I'mjust -- because this is
a -

M5. GLADING Oh, | don't -- you know, |
don’t have the --
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THE W TNESS: Because | don't recall that
change being nade and | can’t inagine --

M5. GLADING Yeah, | don't have the --

THE WTNESS: -- | intended to soften that.

M5. GLADING | have to | ook at ny
handwitten...

THE WTNESS: Okay. This is for the --
that’s the 16th. And I'mjust wondering how it finally
came out.

M5. GLADING This is the edit. This is as
it reads in the final report. M handwitten notes.

THE WTNESS: Okay. Ckay, I'Il accept that.

MR. WEBER: Just identify for the record the
page on the final interimreport.

THE WTNESS: Well, 'l accept that’s the
representation. |Is there a difference --

M5. GLADI NG Yeah, |egally.

THE WTNESS: | can understand why as a

| awyer | woul d nake a change, inperm ssible, because
the law is not that clear under federal |aw and maybe
I nappropriate is a nore |l awerly statenent.

M5. GLADI NG  Unmt hnm

THE WTNESS: |1'mnot sure there’'s a
di fferent between may not and should not at all. |
think we were very strong in the report, | thought, at
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sone point. And certainly in the consent decree these
cannot be considered and | do believe that they are
i nperm ssi ble factors personally.

M5. GLADING (Okay. Are they ever
appropri ate?

THE WTNESS: Certainly. Here's the way I
approach it, because you have to understand, there’'s
|aw and there’s policy. As a matter of law, | thought
the rule was when you rely -- Governnent relies on a
racial classification, that would include ethnicity or
national origin, the conduct, the decision to use it
woul d be subject to strict scrutiny, which is hard to
win, frankly, for the Governnent. A notable exanple
where you would be able to win is to be on the | ookout
exception. There's just no other way to acconplish the
| egiti mate objective of apprehendi ng a known suspect,
ot her than accounting for their description and their
race. So that would be an easy victory for the
Gover nnent .

| think | testified last tine, | had trained
for years that the law was clearer than, in fact, it
is, at least federal law. And I only |earned of that
m stake while | was doing the research for this project
and the Law Review article.

M5. GLADING You did testify to that.
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THE W TNESS: Yeah

M5. GLADI NG Just a couple of questions on
the final report and I’ m done.

If you could |look at the first page,

I ntroduction and Overview of the final version of the
interimreport. W're done wth the drafts.

THE W TNESS: Yes, ma’ am

M5. GLADING The paragraph begi nni ng
“During the course of the investigation of the Apri
23, 1998 incident, an additional inquiry into the
practices of State Troopers assigned to the Morestown
and Cranbury barracks of the New Jersey State Police
was initiated. That investigation is exam ning stops
made by troopers assigned to those barracks for the
first four nonths of 1998 and is still pending.
However, sone of the data collected as part of that
i nvestigation are used in this interimreport.”

What data fromthat investigation was used in
the interimreport?

THE WTNESS: | don’t know specifically.

M5. GLADING (Ckay. Do you know what the
source of this information was or who was conducti ng
this inquiry?

THE WTNESS: | don’t know specifically.

M5. GLADI NG  Ckay.
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THE W TNESS: | don’t know whether that's
State Police or whether that was Deb Stone in her shop
or --

MS. GLADI NG Deb Stone?

THE WTNESS: | don’t know who was doi ng
this, whether this was part of a spin-off of the 7A
i nvestigation or not. | don’t know.

M5. GLADING Wio woul d be the people we need
to ask to find out what this is tal king about since you
don’t know?

THE WTNESS: Well, Deb Stone, Paul Zoubek
woul d certainly be a likely person to know who woul d
now at | east.

M5. GLADING Wuld they have given you this
| anguage?

THE W TNESS: Yeah

M5. GLADING |Is that what happened?

THE W TNESS: Yeah, exactly.

M5. GLADING (Gave it to you whol esal e and
you just dropped it in.

THE WTNESS: O pretty nuch whol esal e, yeah
| reserve the right to always change --

M5. GLADING And who woul d be the person to
ask which data was used in this interimreport from
this four-nmonth audit?
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THE WTNESS: In terns of actually used and
conpiled it? That m ght Chris.

M5. GLADING Chris. GCkay. Thank you.

You don’t have any know edge of what data was
used? Ckay.

THE WTNESS: No, | nean that’s just true
right from day one.

M5. GLADING Yeah. It’'s interesting
because, you know, it’'s the second paragraph of the
whol e report. It seens to be an inportant piece of
information in the devel opnment of the report.

THE WTNESS: To be honest, | was |ess
concerned with those specific sources, |ike what
docunent it canme from or what dat a.

M5. GLADING Right.

THE WTNESS: Once this was represented to ne
this is accurate, reliable data, | just sort of put it
t oget her.

MS. GLADING  Ckay.

(Pause)

That’s it. Thank you.

MR, VWEBER. M. Susswein, thank you very nuch
for com ng back. On behalf of the Conmttee, we
appreci ate you maki ng yourself available for a second
time and this deposition is concl uded.
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M5. GLADING Yeah. | want to put -- |eave
on the record for a second.

That | will discuss this with Senator Lynch,
but | believe it will be his view that we need to have
Chris Boyle as a witness at sone point after we have
M. Susswein's deposition transcript available to us.
And that when we request her as a witness, we need to
request her to conme with docunentation about her work
product at this tine so she can tell us where nunbers
canme from and how they were devel oped and how t hey were
provi ded to her.

MR. WEBER. We'I|| coordinate -- if that is,
in fact, the Commttee s request, |’'Il coordinate that
wth M. Mller.

MS. GLADING  Ckay.

MR. MLLER Very well.

MR. WEBER: Thank you.

THE W TNESS: Thank you

(O f the record)

*x * * % *
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