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PAUL ZOUBEK SWRN

MR. CHERTOFF: Ckay, M. Zoubek, as you know,
you' re here for a deposition in connection with the New
Jersey Senate Judiciary Committee inquiry into racia
profiling and certain related matters. And |I know
you' re represented here by M. Mller.

THE WTNESS: On behal f of the Departnent of
Law and Public Safety.

MR. CHERTOFF: Ckay. And | think M. Mller
has a copy of the resolution that enpowers us to take
this testinony. And I’Il be asking the questions,
along, | guess, with Jo d ading, who' s counsel for the
Mnority, and al so Senator Gorm ey and Senat or Lynch
are here today and they will be asking questions as
wel | .

And if there’s anything you don’t understand,
| et us know so there’s no unclarity about your answers.

Wul d you just spell your nane for the
record, please?

THE W TNESS: Z- 0- u- b-e-k.

MR. CHERTOFF: Ckay. M. Zoubek, what is
your current position?

THE WTNESS: | am First Assistant Attorney
General in the Departnment of Law and Public Safety for
New Jer sey.
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MR. CHERTOFF: Now, when did you first join
t he Departnent of Law and Public Safety?

THE W TNESS: July 21, 1997.

MR. CHERTOFF: Ckay. And prior to that you
wor ked where?

THE WTNESS: At the United States Attorney’s
Ofice.

MR. CHERTOFF: And how | ong had you been
t here?

THE WTNESS: | started in the United States
Attorney’s O fice on October 13th, 1987.

MR. CHERTOFF: Now, how did you come to join
the Departnent of Law and Public Safety in July of
19977

THE WTNESS: | received a call sonetine in
the spring of 1997 fromthen Assistant Attorney General
Janice Mntz asking if 1'd be interested in comng in
and speaking with her and then Attorney General
Verni ero about a potential position in the Departnent
of Law and Public Safety.

MR. CHERTOFF: And when you cane in July of
1997, what position did you take?

THE WTNESS: | was brought in at that tine
to focus on healthcare fraud and insurance fraud issues
and | was specifically brought in to focus on the then-
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exi sting Healthcare Fraud Task Force. And that’s what
| was told ny primary responsibility would be, in
addition to working on sone special counsel nmatters on
the Ei ghth Fl oor.

MR. CHERTOFF: Ckay, now when you --

THE W TNESS: Wat | nean by the Eighth
Floor, in the Ofice of the Attorney General.

MR. CHERTOFF: Just to break it down. \Wen
you cane in in July, was that as an Assistant Attorney
General ?

THE WTNESS: | canme in as an Assistant
Attorney Ceneral and that was ny area of
responsi bility.

MR. CHERTOFF: And who did you report to at
that point?

THE WTNESS: | think dual reporting to the
First Assistant Attorney Ceneral and woul d report
periodically to the Attorney General.

MR. CHERTOFF: Now, at that point, who was
the Director of the Division of Crimnal Justice?

THE W TNESS: Terrence Farl ey.

MR. CHERTOFF: Wen did you becone Director
of Crimnal Justice?

THE WTNESS: | recall two days or
t hereabouts after the election that Novenber.
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received a call asking if I would like to becone the
Director of the Division of Crimnal Justice and |
accept ed.

MR. CHERTOFF: And so that woul d be Novenber
of 1997?

THE WTNESS: Yes. And then | was sworn in
on Decenber 8th, 1997 as Director of D vision of
Crimnal Justice.

MR. CHERTOFF: Just so to be clear. Wen you
came over as Assistant Attorney CGeneral to work on
heal thcare matters and insurance fraud matters, was it
wi th the understanding or prom se that you woul d
eventual |y become Director of the Division of Crimna
Justice?

THE WTNESS: No, there was no discussion of
that at all.

MR. CHERTOFF: And in your capacity working
on healthcare and insurance fraud matters on what you
descri be as the Eighth Floor, did you have any
i nvol venent during that period of tinme or any
di scussion during that period of tinme about the issue
of racial profiling as it related to the State Police
conduct on the highways?

THE WTNESS: No, | did not.

MR. CHERTOFF: Now, when you noved over to
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the Division of Crimnal Justice, give us just a very
brief summary of what your responsibilities were as of
Decenber of 1997.

THE W TNESS: As of Decenber 1997 | was sworn
in as Director of the Division of Crimnal Justice,
whi ch provides responsibility for supervision of the 21
county prosecutors, 527 |aw enforcenent agencies in the
State of New Jersey, as well as supervision over grants
that are adm nistered through the Division of Crimna
Justice, as well as the prosecutors utilizing the State
Grand Jury and the nearly 35 |awers in the Appellate
Bureau of the Division of Crimnal Justice.

MR. CHERTOFF: Now, in that job as Director
of the Division of Crimnal Justice, to whomdid you
report?

THE WTNESS: Directly to the Attorney
Gener al .

MR. CHERTOFF: And who was the First
Assi stant Attorney General at that tine, in Decenber of
‘977?

THE W TNESS: Janice M ntz.

MR. CHERTOFF: Ckay. Wen did M. Hespe
beconme First Assistant?

THE WTNESS: | believe he becane First
Assi stant sonetinme later -- early 1998. January or
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t hereabouts. January of February, | believe.

MR. CHERTOFF: And just to conplete your
career, when did M. Hespe | eave his position as First
Assi stant ?

THE WTNESS: It was announced sonetinme in
February of 1999 that he was going to becone
Comm ssi oner of the Departnment of Education and | was
asked by the Attorney General, Peter Verniero, to
beconme the First Assistant Attorney Ceneral. | believe
| was sworn in on March 22n, 1999.

MR. CHERTOFF: So you were head of the
Division of Crimnal Justice from approxi mately
Decenber ‘97 till March *99?

THE WTNESS: Yes, but | have to add to that.
| continued to hold both of those roles until June 4th,
t he year 2000.

MR. CHERTOFF: Ckay. Now, let ne focus your
attention on the period of tine you were Director of
Crimnal Justice. What’'s the first point in tinme that
you had di scussion with anybody concerning the issue of
racial profiling after you becane Director of the
Division of Crimnal Justice?

THE WTNESS: | don’t recall anything in ny
transition with former Director Farley that focused on
that issue whatsoever. Frankly, one of the major
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focuses in ny transition was M chael Bozza, who had
been the heart and soul of the prosecution side of the
Division of Crimnal Justice, died two weeks before |
becanme Director of Division of Crimnal Justice. So
during ny first eight nonths I held the Director role
and | left the Deputy Director role of prosecutions
open. | don’t really recall any specific
identification of the racial profiling issue to ne
until April 23rd, 1998, after the shooting on the

Tur npi ke.

MR. CHERTOFF: Ckay. Again, | want to focus
on the period right before April 23rd, 1998 when there
was the shooting.

In that period, let’s say from Decenber ‘97
to April 1998, were you famliar with the Soto case?

THE WTNESS: | nmay have been famliar with
it incomng in fromthe office, of having heard
through the papers that it was out there. But at that
point intinme, the State’s brief, | cane to learn
| ater, had been filed in March of 1997 was pendi ng and
so there were no decision points at all with respect to
the Soto case that cane to ny attention

MR. CHERTOFF: Were you fam liar when you
cane in Decenber 1997 with the fact that there was a
Cvil Rights Division inquiry fromthe U S. Departnent
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of Justice relating to the issue of racial profiling?
THE WTNESS: | don't believe | was.
MR. CHERTOFF: Do you renenber when you first
becane aware of that?

THE WTNESS: | believe |I |earned about it
again after the -- afer the Turnpi ke shooting. | may
have -- | may have -- there may have been sone

know edge that there was sone Justice Depart nent
contact, but | had no specific discussion with anybody

until learning nore about it after the shooting.
MR. CHERTOFF: Now, let ne focus your
attention on April 1998 -- oh, let nme ask you -- before

| do that, let ne just ask you a coupl e ot her
questi ons.

When you cane in as head of the Division of
Crimnal Justice, did you neet or becone famliar with
an individual by the nane of John Fahy -- John M Fahy,
al so known as Jack Fahy?

THE WTNESS: At the time | becane Director
of the Division of Crimnal Justice, he was the
assistant to the head of the Grand Jury Unit, Nei
Cooper, and | think probably sonetime in March of 1998
Nei | Cooper was asked by Wayne Forrest, the Sonerset
County prosecutor, to become his First Assistant. He
left and I pronoted Jack Fahy to the head of the State
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Grand Jury.

MR. CHERTOFF: Ckay. What about George
Rover? Did you cone to becone famliar with hinf

THE WTNESS: The only contact | had had or
knowl edge | had of CGeorge Rover was when | was in the
United States Attorney’s O fice, know ng that he had
wor ked on a Bureau of Al cohol, Tobacco and Firearns
project known as Project LISA and | had heard his name
from Bureau of Al cohol, Tobacco and Firearns personnel,
but I don’t believe -- but | don't believe |I had any
prof essional interaction with himat the office.

MR. CHERTOFF: \What about soneone by the name
of Al exander Waugh?

THE WTNESS: | had contact with Al ex as soon
as | joined the Ofice of the Attorney General on July
21st, 1997. He was the Executive Assistant Attorney
General and he focused on a nunber of matters and |
frankly used him-- well, | didn't report directly to
him but |I nmay have tal ked to hi mabout issues at
times. Ch, the one thing | did, he had -- he had
formerly been the head of the Governor’s Healthcare
Fraud Task Force and that responsibility got
transitioned to ne.

MR. CHERTOFF: Now, when did M. Waugh | eave,
approxi matel y?
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THE WTNESS: | believe it was sonetinme |ate
i n January of 1998.

MR. CHERTOFF: So that woul d have been
shortly after you becanme head of Crim nal Justice?

THE WTNESS: Correct.

MR. CHERTOFF: Now, let ne ask you finally,
in your capacity as head of Crimnal Justice, did you
have supervisory authority of the State Police?

THE WTNESS: No, | was to be a co-equal with
t he Superi nt endent.

MR. CHERTOFF: Al right. Now, let me direct
your attention to April 1998. You testified a little
bit earlier about a Turnpi ke shooting. Wat does that
refer to?

THE WTNESS: That refers to the incident,
mle marker 62.8 out on the Turnpi ke in which four
mnority notorists were shot by two troopers in the
early norning hours of April 23rd, 1998.

MR. CHERTOFF: And how did you first becone
involved in the investigation in that matter?

THE WTNESS: | believe | was -- well, how I
first learned about it, | was beeped either by Col one
WIllians or called by General Verniero and | earned
about it sometime near dawn on that norning.

MR. CHERTOFF: And what did you do?
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THE WTNESS: | spoke with -- | beeped
Col onel WIllians on the scene to inquire about what had
happened. Spoke to hi mabout what, if any, press
statenments he would be naking at that tinme about what
had happened. And ensured that at that tine the
protocol would have been -- it occurred in Mercer
County, so our protocol would have been that the first
responders to that would be the Mercer County
Prosecutor’s O fice, because generally in shooting
cases they' re generally handled by the county with
jurisdiction over them And so | spoke -- nust have
spoken with Debra Stone. She was Deputy Director of
Operations and in that capacity she was really the
person, while | was Director, that was a conduit to al
21 county prosecutors. And | spoke with her, asked her
to reach out to Mercer County and coordinate the
response.

MR. CHERTOFF: Did there cone a point in time
that you actually personally becane involved in
supervi sing and handling that investigation?

THE W TNESS: What becane necessary -- yes.
And what becane necessary was it was determ ned that
Prosecutor G aqui nto, who was a Mercer County
prosecutor, had represented Trooper Kenna's father, who
was a Captain in the State Police, at sonme point when
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he was in private practice and it was determ ned
therefore that it was a conflict and we had to -- that
we had to supercede -- when there’s a conflict in a
particul ar county, the Division of Crimnal Justice
wi |l supercede that matter, and we did, and then sought
out a Special Prosecutor to handl e that case.

MR. CHERTOFF: Approxi mately when did that
happen?

THE WTNESS: | would say it was in four to
five days after the shooting.

MR. CHERTOFF: And who did you ultinately
sel ect as Special Prosecutor?

THE W TNESS: Janmes CGerrow of the Burlington
County Prosecutor’s Ofice. W tried to examn ne
prosecutors who had had experience in shooting cases.

MR. CHERTOFF: Now, once you had a Speci al
Prosecut or appoi nted because you superceded the County
prosecutor, did you then have supervisory authority
over that Special Prosecutor?

THE WTNESS: As Director of Division of
Crimnal Justice | was ultinmately responsible for all
the prosecutions that cane out of that Division, and I
worked with Debra Stone. | had a nunber of initia
neetings setting up the Task Force, if you wll,
between the Division of Crimnal Justice and the Mjor
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Crinmes Unit of State Police. And as that got set up, |
pul l ed back a little bit and that supervision was nore
Debra Stone working with Prosecutor Gerrow, and | woul d
recei ve updates.

MR. CHERTOFF: And is it fair to say that the
i nvestigation of the shooting on the Turnpike involving
Troopers Kenna and Hogan, really began essentially
within a very short period of tine after the shooting
occurred?

THE WTNESS: It began i mediately, | would
think, as the investigators arrived on the scene.

MR. CHERTOFF: Now, |’mgoing to cone back to
Troopers Hogan and Kenna a little bit later, but | want
to nove on to a different subject.

After the shooting, did there cone a point in
time that you becane aware of or had di scussions with
sonmeone about the issue of racial profiling?

THE WTNESS: Certainly. There were certain
-- there were certain facts that presented thensel ves
in that case that related to the issue of racia
profiling.

MR. CHERTOFF: And what were those facts?

THE WTNESS: Well, 1'd like to, as we go in
this discussion, |I’mconcerned about anything in which
I may be characterizing the evidence in that particular
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case while the case is pending. And as | -- there are
facts in that case that raise the issue of racia
profiling, but I would -- I think it would be npst

appropriate if | didn't characterize the evidence in
that case during the course of this discussion.

MR. CHERTOFF: Well, just in terns of what
was in your mnd, what triggered in your mnd a sense
that there was a racial profiling issue involved? Tel
us generically what were the types of things that arose
in this investigation that triggered that in your m nd.

THE WTNESS: Well, | think --

MR MLLER If that doesn’t infringe on the
concern that the witness has -- characterize of the
Wi t ness --

MR. CHERTOFF: Well, let’s see if we can do
it and we’ll see if we can get what we need out of it
t hat way.

Go ahead.

THE WTNESS: | had a very strong view of

that case based upon ny review of the facts of what
happened that night as to what | think may have
happened, but | really don't think it’s appropriate for
me to characterize that given the fact that that case
is still pending.

MR. CHERTOFF: Well, putting aside the

Exam nati on - Zoubek 17

specific attitudes you had about that case and those
troopers, did there conme a point in time that generally
you becane invol ved in discussion of racial profiling
as it related to nore than just Hogan and Kenna?

THE WTNESS: Well, one of the things | think
is a mtter of public record that happened in the
Hogan, Kenna investigation was an identification
sonetinme | believe in May, June of 1998 that there were
i ssues With respect to -- issues with respect to
fal sification of records concerning stops which could
be characterized as “ghosting” the stop, which is
all egedly putting down the wong race on your records
as to who you stopped.

MR. CHERTOFF: Ckay. Just to nake this clear
for the record. At this point intime was there a
practice or requirenment that one |ist on sonme kind of a
formor report the race of people being stopped on the
hi ghway by troopers?

THE WTNESS: | believe, and I’ m happy to
check for the Conmittee after this discussion, but I
believe it was calling in, you were required to call in

t he race.

MR. CHERTOFF: And so the issue that arose
out of this investigation was whet her people were
falsely stating the race of the individuals who were
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bei ng stopped?

THE WTNESS: Correct.

MR. CHERTOFF: And in particular whether they
wer e saying they were stopping people who were white
rather than let’s say a mnority?

THE WTNESS: Correct.

MR. CHERTOFF: All right. Now, approxinately
when did this issue percolate up in your m nd?

THE WTNESS: | think, as | said, it was
sonetinme in May or June of 1998. | believe either
Debra Stone cane to see ne or Cerrow called nme or we
had a status neeting where this was discussed. And it
was around that time that a decision was nmade in
conjunction with the State Police, primarily Lieutenant
Col onel Bob Dunl op, to begin a broader review of the
Tur npi ke, because the notion was is that perhaps we had
an issue that would all ow you to exanm ne the issue of
racial profiling. By that | nean whether or not there
was nore wi despread issue of falsification that m ght
be consistent with the issue of ghosting your stops.

MR. CHERTOFF: All right. Let ne step back
and take this in pieces.

There cones a point in tinme that you at | east
forman opinion that there mght be a possibility of
falsification of stop data in connection with these two
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troopers, correct?

THE WTNESS: Correct.

MR. CHERTOFF: And then based on that, you
say there’s a discussion about the possibility of
| ooki ng nore broadly at the issue of falsification of
records by troopers.

THE WTNESS: Yes. Well, falsification of
records by troopers in conjunction with seeing if it
hel ped exam ne the issue of racial profiling.

MR. CHERTOFF: Now, what was the reason you
-- or whose decision was it to broaden this
exam nation?

THE WTNESS: | think it was something in
conjunction that may have been -- it was a di scussion
wi th Lieutenant Col onel Dunlop that | had. | think Bob

canme to me with a proposal and we did a nunber of
things at that tine. One was “seizing” the records on
the Turnpi ke so that if we were going to be exam ning
that issue, we didn’'t have any issue as to destruction
or |l oss of the evidence that m ght deal with that
particul ar issue. And then we had further discussions
about setting up a nethodology as it relates to getting
to that issue.

MR. CHERTOFF: Was this based on sone kind of
informati on that there was w despread practice anong
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troopers in general of falsely reporting the race of
peopl e bei ng stopped?

THE WTNESS: It was on a comnbi nati on of
things. And frankly, the deep concern that if the
ghosting -- if there was a potential that ghosting was
occurring, that it was our obligation to find out if it
was.

MR. CHERTOFF: Now, when you had this
conversation with M. Dunlop -- or Col onel Dunlop, who
el se did you talk to about inaugurating this
i nvestigation?

THE WTNESS: | think I would have, within
the Division of Crimnal Justice staff working on that
case, would have been Gerrow, Deputy Attorney Genera
Chuck Ginnell, Debra Stone and | advised the Attorney
General as to the findings as it relates to Hogan and
Kenna and the broadening to the Troop D -- what becane
known as the Troop D audit.

MR. CHERTOFF: Ckay. Wien you -- when did
you advi se Attorney Ceneral Verniero about this?

THE W TNESS: |’ msure it would have been --
|’ msure it would have been within 24 hours of -- |et
me break that down. | think I would have advi sed him

very soon about finding out about that issue,
specifically with respect to Hogan and Kenna. And I
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kept hi madvised of the discussions with Bob Dunl op and
he asked ne to continue to keep him advised of the
progress of that and that we had to get to the bottom
of this.

MR. CHERTOFF: In terns of the broadeni ng of
the investigation --

THE WTNESS: Correct.

MR. CHERTOFF: -- about falsification.

THE WTNESS: Correct.

MR. CHERTOFF: Now, other than Attorney
General Verniero, was there anybody else in the Ofice
of the Attorney General that you tal ked to about this
i nvestigation into falsification of data?

THE WTNESS: | think -- | don’'t think so and
let me explain why. | think typically the way it
wor ked and worked during that period of tinme was the
Director of Division of Crimnal Justice would keep the
Attorney Ceneral advised as to crimnal matters, but
that typically would not be shared with the then First
Assi stant Attorney General.

MR. CHERTOFF: Now, at the tinme that you
began -- or you made the decision to broaden the
i nvestigation into falsification, you said this project
becanme known as the Troop D audit?

THE WTNESS: Yes, ultinately.
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MR. CHERTOFF: Ckay. Now, Troop Dis the
troop that’s responsible for the Turnpi ke?

THE WTNESS: Correct.

MR. CHERTOFF: And | believe there are three
subdi vi si ons of Troop D?

THE W TNESS: Three barracks, as | say;
Newar k -- at that tinme, Newark, Cranbury and
Mbor est own.

MR CHERTOFF: Now - -

M5. GLADING Excuse ne. \Wat tine was that?

THE WTNESS: This woul d have been sonetine
within a nonth to six, to seven weeks after the
shoot i ng.

M5. GLADING So we’'re tal king about --

THE W TNESS: Sonetinme in Muy.

SENATOR GORMLEY: May 1st to May 15th of --

THE WTNESS: No, | think it was probably the
m ddl e of May towards June.

M5. GLADING And you represented it was
Moor est own, Cranbury and Newark the audit was covering?

THE WTNESS: No. It ultimately involved al
three. And | said it becane known as the Troop D
audit. We were focusing in on the Cranbury barracks
initially in large part because of issues, as | said,
that were discovered in the Hogan and Kenna case t hat
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not only related to Hogan and Kenna, but also rel ated
to supervisors in that office.

MR. CHERTOFF: Now, | want to make sure |
under stand what the scope of the Troop D audit was.

Was this an audit directed at the issue of
fal sification only?

THE WTNESS: It was -- when it was begun, it
was begun as falsification to exam ne the issue of
racial profiling. One of the nost difficult aspects of
trying to ook at the issue of racial profiling and be
able to prove it on an individual basis, because it’s
hard to get into the specific intent of a trooper on a
particul ar occasion, we were | ooking at falsification
as it may relate to the practice of ghosting.

MR. CHERTOFF: But when you say audit, were
you auditing to determ ne the extent of falsification
or were you auditing to | ook at the records as they
were to determ ne the percentage of minorities being
st opped or searched?

THE WTNESS: Well, | think -- let me nmake it
clear. |If there was falsification that sonebody was
stopped at 10:00 in the evening versus 4:00 in the
afternoon, that really wasn’t the focus. Wat we were
| ooking at was a followup to the concern which was
falsification with respect to race. And | believe that
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as it progressed, the State Police was | ooking at
vari ous di screpancies. You know, did they have the
wong tine of day? Wre there other ways they were
trying to hide the stop, but it was -- it was to be
focused with respect to the issue of race.

SENATOR GORMLEY: \Whose idea was it to | ook
at ghosting? Was it your idea or did sonebody suggest
that you | ook at ghosting?

THE WTNESS: | think it was in conbination
wi th Li eutenant Col onel Dunl op.

SENATOR GORMLEY: So it came fromthe State

Pol i ce we ought to | ook at ghosting -- or from
Li eut enant Col onel --
THE WTNESS: Well, | nmean | was -- at that

point in tinme | was having neetings on a reasonably
frequent basis as to the status of the investigation
and we would sit down with the State Police and nake
determi nations as to where we should go on matters and
t hat happened in one of those di scussions.

MR. CHERTOFF: Now, at this point in tine
when you started this Troop D audit with respect to
ghosting, were you -- did you then becone famliar with
the fact that there was a Departnent of Justice -- U S.
Departnent of Justice inquiry into the issue of racia
profiling?
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THE WTNESS: At sone point in time | was
aware that there was that inquiry, but | didn’t have
any contact with the Justice Departnment nor had | seen
any of the docunments relative to that investigation.

MR. CHERTOFF: To your know edge, who was
responsi ble for dealing with the Departnent of Justice
on that inquiry when you started this exam nation in
m d- 19987

THE WTNESS: | don't think -- | don’t think
I knew the answer to that question at that tine.

MR. CHERTOFF: Well, when you went to speak
to the Attorney CGeneral about broadening this inquiry
i nto ghosting beyond Hogan and Kenna into a Troop D
audit, did he raise with you the issue about the inpact
this m ght have upon ongoi ng negotiations with the U S.
Cvil Rights Division?

THE W TNESS: No.

MR. CHERTOFF: Did you raise that with hinf

THE WTNESS: | didn't have a basis to at the
time. That was not raised with him no.

MR. CHERTOFF: Did he point out to you at
that point or advise you of the fact that there was an
ongoi ng issue with the U S. Departnent of Justice
concerning racial profiling?

THE WTNESS: Well, | don't recall a specific
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di scussion of that, but I think at that point in tineg,
whether it was either from State Police, fromthe
Attorney Ceneral or soneone else, | knew that there was
an investigation involving the Departnment of Justice.

MR. CHERTOFF:. \What about Soto, did you have
any di scussion with sonmeone in the mddle of 1998 once
you began this Troop D audit about the effect, if any,
this m ght have on the Soto litigation?

THE WTNESS: No, and that really wasn't a
concern for ne. M obligation | thought at that tine
was to do an investigation.

MR. CHERTOFF: And again, you were not
responsi ble for the Soto litigation at this point, is
that fair to say?

THE WTNESS: | was Director of the Division
of Crimnal Justice, | was responsible for any appea
that canme and any Appellate work out of the Division of
Crimnal Justice Appellate Bureau, so in that way | was
responsible for it. | had not had any direct contact
with it nyself.

MR. CHERTOFF: Now, when you said about
ordering that this Troop D audit begin, did you ask --
who did you deal with at the State Police?

THE WTNESS: | dealt with Lieutenant -- the
way the State Police -- Lieutenant Col onel Bob Dunl op.
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He was the investigative Lieutenant Col onel.

MR. CHERTOFF: Was there anybody el se from
the State Police that you dealt with in connection with
this ghosting investigation?

THE WTNESS: | was present at neetings in
whi ch others were in the roomor others may have nade
presentations al ong the way, including Lieutenant
Sachetti, but the |level of contact with the State
Police is usually quite formal and by that I mean in
terms of hierarchy. And ny |evel of contact was either
Superi ntendent or Lieutenant Col onel nost of the tine.

MR. CHERTOFF: Wen this exam nation of
ghosti ng began, did you ask the State Police to furnish
you wWith any audit data that they had previously
accumul ated regarding the issue of racial profiling?

THE WTNESS: | did not nyself but it’s ny
under st andi ng, based upon the review of ny file, that
Chuck Grinnell made a request sonetine in June and
received a limted nunber of some of the audits that
had been done in the past by the New Jersey State
Pol i ce.

MR CHERTOFF: Now, who is Chuck Ginnell?

THE W TNESS: Chuck Ginnell was the
princi pal Deputy Attorney General in the Division of
Crimnal Justice assigned to assist JimGerrow in the
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7A shooting investigation.

MR. CHERTOFF: And do you know why he
requested this audit data?

THE WTNESS: | think it -- what we were
focused on at that point intine was to see if there
had ever been any audits with respect to the
falsification issue and the frequency of the calling in
of the stops, which would be relevant to an eval uation
of a potential crimnal case with respect to the
fal sification.

MR CHERTOFF: | want to nmake sure we're
cl ear on the scope of this investigation that you’ ve
described as a Troop D audit.

Am 1 correct that what you were focused on
was not an audit of the figures how ever they were
recorded to see what the proportions were in terns of
mnorities versus non-mnorities being stopped or
searched, but that you were focused on the narrower
question of whether people were falsifying the identity
of who was bei ng st opped?

THE WTNESS: That's correct. But let ne
make sure that it’s clear. As part of acconplishing
the goal of finding out about falsification, there was
an anal ysis that was made of conparing sonme of the
aggregat e percentages of individual troopers to then
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focus inquiries as to falsification further.

MR CHERTOFF: Let nme --

M5. GLADING In what tinme frame were those
anal yses nade to your recollection?

THE WTNESS: |'msorry, there was a pendi ng
questi on?

M5. GLADING In what tinme frame were those
anal yses nade?

THE WTNESS: | received updates on what was
known as the Troop D audit in Decenber of ‘98 and then
| received a delivery of docunents sunmari zi ng those on
February 10th, 1999. So it would have been during that
period of tine.

M5. GLADING | neant the anal yses of
i ndi vidual troopers. |Is that what you're referring to?

THE W TNESS: Yeah, that’'s what |I'mreferring
to. On February 10th | received for the first tinme a
breakdown by squad and by i ndividual of those
per cent ages.

M5. GLADING  Ckay.

MR. CHERTOFF: Now, with respect to the Troop
D audit and the issue of falsification, were you
focused on falsification of stop data or did you al so
focus on possible falsification of consent-to-search
dat a?
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THE WTNESS: W were focused initially on
stop data, but we didn’'t have any specific discussions
on that. |If something was discovered as it relates to
fal sification of any record during the course of the
encounter with the notorist, that would have been
rel evant.

MR. CHERTOFF: Who was actually in charge on
a day-to-day basis of conducting the Troop D audit?

THE WTNESS: | think that was the Interna
Affairs Bureau of the New Jersey State Police. It was
nmy understanding it was Lieutenant Sachetti. M

contact was, as | said again, ny contact would be
directly with Li eutenant Col onel Bob Dunl op when | had
contact with State Police. But Debra Stone was al so,

and Chuck Ginnell, were having contact with State
Police. And either during ny bi-weekly -- | had staff
neetings once or twice a week. | mght get an update

from M. Stone, Debra Stone, during that.

MR. CHERTOFF: Well, during the second half
of 1998, what were you hearing from Ms. Stone or
anybody el se, including people fromthe State Poli ce,
about what was being discovered with respect to this
audit, Troop D audit?

THE WTNESS: Well, let nme nmake one thing
clear. | was -- she would cone to see ne and at tines
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she woul dn’t necessarily break down in the information
that she was getting was Hogan and Kenna specific or
Troop D specific. It wasn't until later on in 1998
that | received a nore specific briefing on what was
di scovered in the Troop D audit.

MR. CHERTOFF: Well, when did you get that
nore specific briefing about the Troop D audit?

THE WTNESS: | think we were concerned as to
how | ong the Troop D audit was taking and | asked for
an update in late 1998 and | believe there was a
neeting in md-Decenber of 1998 and it went through the
phases of what they were doing and | had asked for them
to expedite what they were doing and as soon as they
had conpl eted those results to neet again. And we net
agai n on February 10th, 1999.

MR. CHERTOFF: Now, in this md-Decenber 1998
neeti ng, who was present at the neeting?

THE WTNESS: | woul d presune Lieutenant
Col onel Dunl op woul d have been there. Lieutenant
Sachetti woul d have been there. And | would presune
Debra Stone and Chuck Ginnell would have been there.
And Jim Gerrow nmay or may not have been there.

MR. CHERTOFF: Did sonebody prepare m nutes
or a report about what transpired at the neeting?

THE WTNESS: Not -- not that |’ maware of.
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And | also -- | provided copies of the cal endar that I
had for 1999 during the relevant period to the
Committee. | did not have ny 1998 cal endar that m ght
reflect who specifically was there. | do have -- there

is a synopsis that | was given on February 10th, 1999
that gives a little bit of the history of the Troop D
audit that tal ks about the Decenber 14th -- that talks
about a neeting in Decenber, | believe.

MR. CHERTOFF: Do you know if that was a
docunent, a heavily-redacted docunent that was provided
to us?

THE WTNESS: The Troop D audit results --
there should be a synopsis on the front page of that
that tal ks about neetings. |It’s not specific to
troopers. And there is a portion of that towards the
end that has specific information as to individua
troopers that may have been redact ed.

MR. CHERTOFF: Well, let me ask you this.
I’mgoing to mark as Z-1 for identification a | arge
package of docunments bearing the stanps OAGB727 t hrough
8841. It’'s heavily redacted but it is to Captain Van
Tassel fromthe Investigation Unit. And I’mgoing to

ask you if you recognize this docunent. It’s dated
Decenber 16th, 1998.
THE WTNESS: No, this is -- let nme nake it
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perfectly clear. This is the Hogan and Kenna results.
MR. CHERTOFF: Ckay. This is not --
THE WTNESS: Not the Troop D. This is not

Troop D.

MR. CHERTOFF: Was this --

THE WTNESS: | nmean let ne -- | think it’s
i mportant to set for the record that there were -- the

Hogan and Kenna was with respect to a |look at a
crimnal investigation and prosecution. And this
Decenber 16th, 1998 is the result of that

i nvestigation, the conclusion of the State Police
Internal Affairs investigation that woul d have been
forwarded over to the Division of Crimnal Justice.
What |’ mtal king about is a docunent that is called
Synopsis of Troop D Audit and that’s what it says on
the top of it.

MR. CHERTOFF: All right. Now, at the
Decenber 14th neeting, therefore, am| to understand
that the Hogan and Kenna specific investigation was not
the subject of that neeting?

THE WTNESS: That's correct.

MR. CHERTOFF: All right. Now, again, |I'm
going to put the Hogan and Kenna issue to one side for
a nmoment, | want to get back just on the general Troop
D audit.
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Let me mark for identification Z-2.

THE WTNESS: Now, that’s -- yes. That
docunent is only with respect to Hogan and Kenna, Z-1.

MR. CHERTOFF: |1’mgoing to show you Z-2 for
i dentification.

M5. GLADING Scott, | only brought one copy
of that with ne, so why don’'t you just give it to him

MR. WEBER  (Ckay.

MR. CHERTOFF: W have extra copi es.

THE WTNESS: Yes, | believe -- let ne check
| believe this the docunent, Z-2, is a docunent that |
was referring to. For exanple, | nmean if you | ook on

Page 2 under Morestown Station it says, “Phase two of
t he Moorestown audit has not been conpleted. They
expect it to be conpleted in February of 1999.” And
there’s a reference here that says, “Phase three of
Cranbury was initiated on Decenber 14th, 1998." |
received this at a neeting that’s reflected on ny

cal endar on the norning of February 10th, 1999.

MR. CHERTOFF: Al right. So you did not
have the synopsis in the Decenber neeting.

THE WTNESS: Not in this -- they nay have
given nme an update as to where they were as of
Decenber, but | do not recall receiving -- | recall the
first time | received the breakdown by squad and by
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i ndi vidual trooper. That was on February 10th, 1999.

MR. CHERTOFF: Now, in connection with the
Decenber neeting, did you report to Attorney Ceneral
Verni ero after the neeting about the status of the
Troop D investigation?

THE WTNESS: | believe | did and | had had
prior conversations with him that we were both
concerned that the Troop D audit was taking as |ong as
it was.

MR. CHERTOFF:. Let’s go back in time. From
the tine you inaugurated the Troop D audit in md-1998,
tell us what discussions you had with Attorney Ceneral
Verni ero concerning the progress of that audit.

THE WTNESS: | think I would have -- | would
have spoken to himthat it was underway and i nfornmed
himthat it was underway and tal ked about what the
concept of it was at the tine, let’s say in May/June of
1998. W had not heard back results other than
anecdotal ly that they were identifying sonme other
troopers that there may be problens with. And | kept
hi m advi sed of that and I would have -- | certainly
advi sed hi m of what happened at the Decenber neeting
and that they expected to be conpleting sone portions
of this by sonmetinme in February.

MR. CHERTOFF: Did he ask you for any witten
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reports or nenos about the progress of the audit
t hrough t he bal ance of 19987

THE W TNESS: No.

MR CHERTOFF: Now - -

THE WTNESS: And that wasn't the norma
practice.

MR. CHERTOFF: Again, focusing you in the
second half of 1998, in any of these discussions with
Attorney Ceneral Verniero, did either he or you ever
rai se the question of whether the audit that you were
conducting about falsification was relevant to the U S
Cvil Rights Division inquiry that was then going on
with respect to racial profiling?

THE W TNESS: No.

MR. CHERTOFF: Did Attorney General Verniero
ever suggest to you that the existence of falsification
of data m ght have to be disclosed to the Cvil Rights
Division in terns of their investigation?

THE WTNESS: W did not have a di scussion of
the inmpact of the Troop D audit which was in progress
as it related to obligations to the Departnent of
Justice, no.

MR. CHERTOFF: \What about with respect to the
Sot 0 appeal, did you have any discussion with M.

Verni ero again during the period of 1998 fromthe tine
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you started the Troop D audit till the end of the year
about whether the results of the audit could have an
i npact on the Soto litigation?

THE WTNESS: | recall having discussions
with himabout that in early 1999.

MR CHERTOFF: Wen?

THE WTNESS: | think it would have been
sonetinme in -- sonetine in January, February of 1999.
| believe what happened was that the case was pending
argunment. The ACLU and two other amcus -- filed an

am cus at the end of January. And the argunent that
was originally scheduled for the m ddl e of February was
post poned so that am cus argunents could be heard. But
nmy cal endar reflects a neeting on January 21st with
Jack Fahy. It mght be Stone and Gerald Simms, who was
the DAG handling that case, and Ann Paskow, regarding
the status of that case at that tinme. | know that
Debra Stone, during the course of late 1998, 1999, was
rai sing concerns as to the continuation of the Soto
case.

MR CHERTOFF: |’'msorry. Because | was
distracted, | mssed the |ast part of that answer.
Coul d you repeat that?

THE WTNESS: | believe --

MR. CHERTOFF: You were concerned about the
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i npact of --

THE WTNESS: -- Ms. Debra Stone identified
to me as the later -- as ‘98 progressed, her concerns
as to the inpact of sonme of what was being found on the
Sot 0 case.

MR. CHERTOFF: Ckay. Let ne see if | can
explore that for a mnute. AmI| correct, in the
di scussions you had with Ms. Stone in 1998 about the
i npact of the Troop D audit on the Soto case, she
expressed a concern that if it energed there was
significant falsification of data, that m ght have to
be di sclosed to the court?

THE WTNESS: Now, let ne clarify that. M
di scussions with her were not just limted to -- you
can’t just limt it to the Troop D audit. M
di scussions were with respect to things that she was
| earning in both the Hogan and Kenna case and the Troop
D audit, as | nentioned, really we didn't |earn

ultimately until later in 1998. And she had those
di scussions -- but at that point in tine, it did not
raise to a | evel of an obligation with respect to

di scovery. It had it nore as it relates to the

conti nuation of the appeal.
MR. CHERTOFF: Well, all right.
THE W TNESS: Those di scussi ons happened
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| ater.

MR. CHERTOFF: Anendi ng ny question as
follows: Wether it be the Hogan and Kenna information
or the Troop D information or any other information
that Ms. Stone was learning in the latter part of 1998,
di d she have conversations with you about whether that
i nformati on woul d have sone inpact on the way the Soto
litigation was going to be handl ed?

THE WTNESS: No. The conversation was nore
that she was advising nme that she had been previously
opposed to take the Soto appeal and that certain of the
things that she was finding were consistent, you know,
reinforced that position. But we did not receive the
aggregate nunbers on the Troop D audit until February,
and that’ s really when, after that point intinme is
when we started to have those di scussions nore
conpl etely.

MR. CHERTOFF: Why did -- why did she tell --
l et me withdraw the question.

What did she tell you was the reason she
originally opposed the Soto appeal ?

THE W TNESS: Her position to ne, and this
woul d have been during the period of tine when we're
havi ng the nore specific discussions about w thdraw ng
Sot o was, and based upon her eval uation of the record
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that was devel oped in that case involving stops in 1988
to 1991.

MR. CHERTOFF: And what did she tell you?
What was her concern?

THE W TNESS: She thought it was a bad and
difficult record for the State to ultimately win it
fromthe Appellate Division.

MR. CHERTOFF: Did you respond to her?

THE WTNESS: Well, we had a nunber of
di scussions and ny cal endar actually reflects a numnber
of neetings that I had in March on this very
specific issue.

MR. CHERTOFF: March of what year?

THE W TNESS: 1999.

MR. CHERTOFF: | want to stay back in 1998,
before we get to -- just in 1998. D d you have
di scussions with Debra Stone about the w sdom of
pursui ng the appeal in Soto?

THE W TNESS: She had inforned ne about what
her position was, but not as to we have to go and
i medi ately withdraw the Soto case.

MR. CHERTOFF: She told you she thought it
was a bad idea to appeal it, right.

THE WTNESS: She told nme that she had -- at
the -- that she had -- that her view was it was a bad
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i dea to appeal .

MR. CHERTOFF: And the reason she gave you
was because she thought if you | ooked at the underlying
data it was going to be difficult ultinmately for the
State to defend?

THE WTNESS: No. She advised nme that in
particul ar that she thought Col onel Pagano’s testinony
in the case was very harnful to the State’s case and
t hat because the record was a 1988 to 1991 record, that
it was -- it was going to be a difficult case on
appeal .

MR. CHERTOFF: Now, then al so, again focusing
you still in 1998, did you have conversations w th M.
St one about the fact that information she was
di scovering about either Hogan and Kenna or about Troop
D, or any other information, was reinforcing her view
that the State was going to have a problemin the Soto
litigation?

THE WTNESS: It evolved over a period of
tinme, yes.

MR. CHERTOFF: And what did she tell you in
1998 about what was evolving in her mnd about it?

THE W TNESS: Wsat she would do is she woul d
come and say that certain things she was finding was
that she was concerned as to whether racial profiling
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was occurring and that was the reports that she gave ne
during 1998. And as | said, we had nore specific
di scussi ons about the wi thdrawal of Soto in 1999.

MR. CHERTOFF: But | want to stay with 1998,
okay?

THE W TNESS: Ckay.

MR. CHERTOFF: So in 1998 she is telling you,
at | east generally, that what she’'s finding out is
rai sing additional concerns about racial profiling,
correct?

THE W TNESS: About racial profiling,
correct.

MR. CHERTOFF: Did you comunicate that to
Attorney Ceneral Verniero?

THE WTNESS: | did communicate to Attorney
General Verniero that there were findings in our
i nvestigations that raised concerns with respect to
racial profiling, yes.

MR. CHERTOFF: And what did he say in
response?

THE WTNESS: He said in response that we
have to continue to push, and whatever resources are
necessary to conplete the Troop D audit, we should put
into the Troop D audit, and whatever resources are
necessary to conplete the Hogan and Kenna investigation
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on a tinely basis we should put into it.

MR. CHERTOFF: Putting aside the issue of
fal sification though, did you have any conversation in
1998 with Attorney CGeneral Verniero nore generally
about the question of whether there was profiling based
on the existing statistics or what you were hearing
fromM. Stone?

THE WTNESS: | had nore conversations wth
himat that tine as it relates to what was being found
in the Hogan and Kenna case and what we were doing in
the Troop D audit, not in aggregate statistics.

MR. CHERTOFF: Did you have any conversations
wi th hi m about aggregate statistics in 1998?

THE WTNESS: | don't believe | did.

M5. GLADING Can we clarify what aggregate
statistics you had available to you at this point?

THE W TNESS: Aggregate statistics, ny
understanding as froma review of ny file, that I
received -- and we tal ked about this a little bit
earlier, that when we were | ooking at the issue of
falsification, that sone, a very limted nunber of
audits, four or five, about 12 pages, was provided to
Chuck Grinnell and ny file reflects that that was
forwarded to ne. | was particularly interested at that
time in the Hogan portion of those audits. And I
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bel i eve that document has sonme reference to Perryville
and Washington. Sone nunbers in Moorestown. But
again, | can’t say that | was focusing on the aggregate
data at that tinme. | was particularly concerned that
there had been an audit in 95 and ‘96 with respect to
Trooper Hogan and his activities.

M5. GLADING Can we mark this?

I’mtrying to ascertain based on Debra
Stone’s testinony and your testinony just now which
audits you were seeing at this point. And | guess the
period of time we're tal king about is May, June of ‘98,
is that correct?

THE WTNESS: Yes. | actually believe that
there was a -- | thought there was a cover note that
refl ected when | received this. | believe the letter

that went to Ginnell was sonetine in |ate June of 1998
and then it was forwarded to ne sonetine in |ate June
or July of 1998.

M5. GLADING (Ckay. Can you |look through the
docunment | just gave you which is marked -- what is
t hat mar ked?

MR CHERTOFF: Z-3.

THE W TNESS: Z-3.

MS. GLADING Z-3.

THE WTNESS: Yes, I'mfamliar with it.
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M5. GLADING And you indicated this is what
you saw in late June or July of ‘987

THE WTNESS: Yes. It was forwarded -- it
was forwarded to ne in late June, early July of 1998.

M5. GLADING Okay. And if you could just
| ook carefully at the pages, because | want to nake
sure we’'re tal king about the same nunbers and the sane
audi t s.

THE W TNESS: R ght.

(Pause)

Yes.

M5. GLADING (Ckay, great. Did you discuss
t hese docunents with Debra Stone?

THE WTNESS: | discussed in particular the
Hogan -- the Hogan audit with Debra Stone at that tineg,
that’s what nmy recollection is.

M5. GLADING Did you discuss the statistics
with Debra Stone?

THE WTNESS: | don’t recall discussing the
aggregate statistics at that tine. | recall a focus
again on that she was concerned that there had been a
previous audit and a previous focus on Trooper Hogan
and that’s what | was focused on when | reviewed those
docunents.

SENATOR LYNCH: When are we tal ki ng about now
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specifically when you say you had this discussion with
Debra Stone? What tinme frame were you tal ki ng about ?

THE WTNESS: | would presunme sonetine in
| ate June, July of 1998.

SENATOR LYNCH: Why woul dn’t you have seen
this docunment or this data for a nonth or two after its
preparation?

THE WTNESS: | thought ny testinony was that
it was ny recollection that there was a forwardi ng note
that Meddis, who forwarded these docunments over to
Chuck Ginnell, in late June of 1998. And then it went
fromGinnell to Stone to ne and that’s how | was
trying to refresh ny recollection as to when | had
received it.

MR. WHEELER: Did you at anytine instruct --

THE WTNESS: | did not -- it did not go --
again, this would not have gone from Sachetti to Van
Tassel to ne, it went over to Ginnell, who then |ater

brought it to Stone’s attention, who brought it to ny
attention.

MR. WHEELER: Did you at anytime instruct
Ginnell to request all related docunents fromthe
State Police?

THE WTNESS: No, | had not. He and Gerrow

were handling that natter and they woul d have -- they
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woul d have done -- they would have done that on their
own.

MR. WHEELER: Did you instruct Deb Stone?

THE WTNESS: No, as | said, they did that
and we requested -- the docunents were requested. |
can’t specifically -- asking for the docunents nyself.

M5. GLADING Ckay. D d you have any
di scussions with Peter Verniero about these statistics
that had been forwarded to you in July?

THE WTNESS: | nmay have nentioned to him
that there was -- we found that there was a prior audit
done on Trooper Hogan that identified there were prior
concerns with respect to Trooper Hogan.

M5. GLADING Did you have any di scussions
wi th anyone el se about the nunbers reflected in these
audi ts?

THE WTNESS: | would have tal ked to Debra
St one perhaps about it. But again, ny focus at that
time was not on the aggregate data issue, but it was on
the pursuit of the Hogan and Kenna case.

MR. WHEELER: Did she convey to you any
concerns that she had with respect to those nunbers?

THE W TNESS: Wat was the question?

MR. WHEELER: Di d she convey to you, Deb
Stone, did she convey to you any concerns with respect
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to those nunbers that were contained in the docunments
that you were just provided?

THE W TNESS: She did during the course of
1998. It may have been at that tinme, | can't recall

MR. WHEELER: It was her testinony that as a
basis of review ng those nunbers that she actually
expressed to you concern about continuing the Soto case
at that tinme. Do you recall that conversation?

THE WTNESS: | do not recall that -- |
recall having conversations with her like that in 1998.
| don’t necessarily recall whether it was in
conjunction with these nunbers or not.

MR. WHEELER: This is now -- |I’mtalking
about May, June of 1998.
THE WTNESS: | understand, yes. And ny

answer is that | recall having discussions with her in
1998 with respect to the issue of the Soto case, but |
don’t recall whether it was in conjunction with these
statistics here or whether it was in one of ny other
conversations with her during the progress of the case.

M5. GLADING Do you recall or do these
statistics help you recall any closer when these
conversations were in 1998 with Debra Stone about the
Soto case and the viability of the appeal ?

THE WTNESS: No. No, they don’t.
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M5. GLADING (Okay. So your testinony
earlier, just so we're clear, Debra Stone actually
characterized herself as being on nag patrol about the
Sot 0 appeal and that she felt pretty strongly it should
be wi thdrawn or dropped. Your testinony was to the
best of your recollection, when did you start -- begin
havi ng these conversati ons?

THE WTNESS: During 1998 with her --

M5. GLADING Wen in --

THE WTNESS: -- during the course of the
Hogan and -- the beginning of the Hogan and Kenna case
and the information that she received during the course
of that case. Wiat |I'msaying is | don't recall it
bei ng specific as to this docunent, but | do recall her
havi ng di scussions in which she identified to ne that
she had had concerns with respect to the efficacy of
originally filing the Soto appeal .

MR. WHEELER: Do you recall --

M5. GLADING Just to clarify. Roughly when?
| nmean August, October, Decenber? What period of tine
wer e these conversations begi nni ng?

THE WTNESS: | was aware of the Soto case
and | was aware that Debra Stone had advi sed ne that
she was originally opposed to it and she continued to
hol d that position very strongly. And so that al nost
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all the tinmes in which the Soto case was discussed, she
identified that she was opposed to that appeal.

M5. GLADING |’ m aski ng about her newy
rei nvi gorated concern based upon what she was | earning
in the course of the Hogan and Kenna investigation.
When di d those di scussions begi n?

THE WTNESS: Wen it got to the point in
time in which she and | had di scussi ons which we
absol utely shoul d and absol utely have to wi thdraw the
case, was in 1999. She identified concerns but in
terns of when we have to file our next brief in that
case. We discussed her concerns and nmy concerns as to
why we ought to be withdrawi ng the case.

M5. GLADING When did she begin identifying
concerns in the context of Hogan and Kenna about the
Sot o case?

THE WTNESS: Well again, | think what she
said to ne was, “l was opposed to appealing that case.
| amstill opposed to appealing that case.” But it was
not in the context, Director, we have to wthdraw the
Sot o case tonorrow.

M5. GLADING When did she begin saying
there’ s evidence conmng up in the Hogan and Kenna
i nvestigation that indicates we really have to -- we
have to w thdraw Sot o, we shoul d consider w t hdraw ng
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Sot 0? Wien did she begin putting it together with
Hogan and Kenna?

THE WTNESS: W had that, | believe as
said, | have a calendar date that reflects in late
January of 1999, January 21, of 1999, where we started
to have di scussi ons about concerns of going forward
specifically with the Soto appeal .

SENATOR LYNCH: But you don’t have a 1998

cal endar ?

THE WTNESS: | do not.

SENATOR LYNCH: And what happened to it?

THE WTNESS: At transition fromthe Division
of Crimnal Justice, Fifth Floor up to the Eighth
Fl oor, and that did not -- that was not retained.

SENATOR LYNCH: Your daily schedules aren’'t
on your conputer?

THE WTNESS: | wi sh they had been, but I
| earned in ternms of the transition that | transitioned
fromone systemto another and they were not -- they
were not available. 1 did |look for those and I had
wi shed they were avail abl e.

M5. GLADING Just one nore --

MR. WHEELER: Let’s go back for one second.
A few points of clarification.

Deb Stone testified that, this is now talking
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about the June, July of 1998 -- actually My, June,
July 1998 tinme frame during these conversations that
you had with her. That when she reviewed the Sachetti
synopsi s, which are the docunents which you were just
provi ded, that those nunbers to her were very simlar
to the nunbers that were presented in the Soto case and
that that really was the reason why she was |ike hey,
listen, we better do sonething about it, you know, at

| east | ooking at our position in Soto. Do you recal
that ever taking place?

THE WTNESS: | recall her having discussions
with me, but | don't recall it ever being in that she
canme to ne at that tinme and said we just absolutely now
withdraw the Soto case. As | said, it was --

SENATOR LYNCH: That’s not the question.

THE WTNESS: Did | -- repeat the question.

MR. WHEELER: Deb Stone, as you know, she was
involved in the initial decision to appeal the Soto
case. She was part of all those conversations with
then Attorney General Poritz back in *96. So she’'s
aware of the nunbers that were presented in the Soto
case that Judge Francis based his decision on. She
then sees the synopsis, the Sachetti synopsis, which
you just testified that you ve seen as well. And she
testified that she saw those nunbers in the Sachetti

Exam nati on - Zoubek 53

synopsis and to her they | ooked very simlar to the
nunbers that were present in the Soto appeal, in the
Soto case. And she conveyed those feelings to you
saying, “Listen, Paul, we have a problem here, these
nunbers are simlar to the Soto nunbers, you know, we
better reconsider our position in Soto.” Do you recal
t hat taking place?

SENATOR LYNCH: I n June.

MR. VWHEELER In June of 1998.

THE WTNESS: | do not recall her saying to
me at that tinme we nust withdraw the Soto case. | do
recall that she provided these to ne and we had a
di scussion on them Sitting here today, ny
recol l ection was the focus of our conversation was on
Hogan and Kenna and the Hogan audits, but not that
there was a request at that tine to withdraw the Soto
case.

SENATOR LYNCH: Do you recall that she
specifically talked to you about the simlarity between
the nunbers in the Sachetti report to those in the Soto
case back in June of 19987

THE WTNESS: | recall having a discussion
with her about the statistics --

SENATOR LYNCH: Wbuld you answer t hat
question? Do you recall that or not?
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THE WTNESS: | recall having a discussion
wi th her about the statistics, yes.

SENATOR LYNCH: And do you recall her saying
that she -- that these nunbers were sinmlar, the
statistics were simlar to what they found in the Soto
case?

THE WTNESS: | do not recall her having that
specific discussion with ne at that tine. | do recal
having simlar discussions with her during 1998 and |
can’t place it being June of 1998.

SENATOR LYNCH: Sim | ar discussions about the
simlarity between the data here in the Sachetti report
and the Soto data?

THE WTNESS: No. All the data that she was
gathering, not just this -- not just these statistics,
but all the data that was bei ng gat hered.

SENATOR LYNCH: Did she ever have that
di scussion with you to your recollection about the
simlarity in the data in Soto to the simlarity to the
data coll ected here in the Sachetti report?

THE W TNESS: Yes.

SENATOR LYNCH:  \When?

THE W TNESS: And that discussion becane nore
in 1999 when we were | ooking at having just received
the brief for am cus of the ACLU to get involved in
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that case, and then that’s when the discussions got
framed as it relates to going forward with respondi ng
to that --

SENATOR LYNCH: Franed, crystallized? | nean
did she have -- did sonme of this discussion occur in
June of 1998? Do you recall any of it?

THE W TNESS: She has, as she testified,

did have di scussions with her in which she continued to
advi se ne that she was opposed to the Soto appeal and
that she believed that things that were being

di scovered during the course of all of what we were
doing there, reinforced that position. And what |I'm
saying is, | don't recall having that specific

di scussion with respect to these nunbers at that tine,
but | do recall speaking with her about that issue

t hr oughout 1998.

SENATOR LYNCH: Do you recall in 1998
speaking to her about the issue of the simlarity in
t he nunbers between the Sachetti report and Soto?

THE WTNESS: Not specifically as it relates
to the Sachetti report, but that what was being found
was reinforcing her view that the appeal should be
wi t hdr awn.

SENATOR LYNCH: All right. So when Ms. Stone
says that she told you this in June of 1998, are you
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sayi ng she’s wong or you just don’t renenber?

THE WTNESS: | don't renenber -- | do not
say she’s wong at all. | reenphasize that she did
tell me consistently that she was opposed to Soto and
that she believed there are reasons to be opposed to
Soto. Wat I'’msaying is as it relates to these
statistics, | don't recall the specific conparison
di scussion at that tine.

M5. GLADING And just to clarify when you
were tal king about the Sachetti nunbers just now, we
were tal king about the synopsis of audits that was
prepared by Sachetti, not the Troop D audit?

SENATOR LYNCH: Right.

M5. GLADING Right. D d you have -- when
you nentioned to Peter Verniero -- or when you said you
may have nentioned to Peter Verniero that there were
some audits that had come over from State Police, did
he indicate to you that he had al so seen sonme audits in
t he past?

THE W TNESS: No.

MR. CHERTOFF: Let ne -- | want to make sure
we're conpletely clear as to this docunent, Z-3. You
received Z-3 with a cover neno fromthe State Police
through M. Ginnell, right?

THE WTNESS: | think there actually woul d
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have been two additional docunents on top of it. One
was a forwarding from Meddis, who is at State Police,
to Ginnell. And then Ginnell gave it to Stone and
either Stone forwarded it to ne and that’s how
received it at the end of 19 -- June of 1998.

MR. CHERTOFF: But with the exception of
those additional pages, am| correct that Z-3 is
mat eri al you received in approxi mately June of 19987

THE W TNESS: Yes.

M5. GLADING Which additional pages? 1|'m
sorry.

THE WTNESS: | said there were two cover
pages.

M5. GLADI NG Cover pages, okay.

And so for the record, let’s just clarify
that it’s OA&RO055 through 2081 that is Z-3.

THE WTNESS: Correct.

M5. GLADING Thank you

MR. CHERTOFF: Did you give a copy of this to
Attorney Ceneral Verniero?

THE W TNESS: No.

MR. CHERTOFF: Did you discuss it with hinf

THE WTNESS: | discussed the fact that --
the findings with respect to Hogan and there had been a
prior audit with respect to Hogan. But | don't recal
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provi di ng these aggregate nunbers to the Attorney
General at that tine.

MR. CHERTOFF: Did he ask for then?

THE WTNESS: | didn’t nmake hi m aware of
t hem

MR. CHERTOFF: You didn’'t nake himaware you
had t he nunbers?

THE WTNESS: | did not.

SENATOR GORMLEY: M. Rover, during this
period of tinme would there have been an alternate
chai n-of -command going to the Attorney Ceneral directly
through M. Rover? |In other words, infornation
generated by M. Rover, would that have gone to the
Attorney Ceneral at that time w thout going through
you?

THE WTNESS: | learned at some point in tine
that as it relates to the Departnent of Justice
i nvestigation, that the Departnent of Justice
i nvestigation was being handled at all tinmes outside
the chain of the Division of Crimnal Justice.

SENATOR GORMLEY: So we had a different chain
for the Departnment of Justice investigation?

THE WTNESS: Correct. That was being
handl ed out of the Ofice of the Attorney General.

MR. CHERTOFF: Wen you went to the Attorney
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General and tal ked to himabout the substance of this
meno, Z-3, again | want to be conpletely clear, did he
in any way, shape or form suggest to you that you ought
to communicate this to the separate group that were
handl i ng the Departnent of Justice investigation?

THE WTNESS: Let nme nake sure | clarify it.
I think all that | said was | think | advised him at
sonme point in tinme that we had i nformation that Hogan
had been audited before and Hogan had been subject to
prior audits and concerns. And | did not reviewthe
substance or describe to himthe aggregate data at that
ti me because that was not what | was focused on at that
tinme.

MR. CHERTOFF: But in terns of his focus, did
he at any point in tinme in 1998 say, what have you
di scovered in general, not specific to Hogan and Kenna,
i n general about what the situation is with respect to
racial profiling?

THE W TNESS: W had di scussions that | had
-- we had concerns as to that racial profiling was
occurring. And we had discussions as it relates to the
resources that have to be invested in the Hogan and
Kenna case and the Troop D audit.

MR. CHERTOFF: Forget Hogan and Kenna for a
second. Wat was the discussion in 1998 with Peter
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Verni ero concerni ng what was going on in racia
profiling that you were having with hin? D d he
express concern about it?

THE WTNESS: Yes. He expressed concern. He
wanted to get to the bottomof it and I was -- as it
relates to ny discussions with the Attorney General,
there are times | was present when the Attorney General
di scussed it with Superintendent WII i amns.

MR. CHERTOFF: Well, but I want to -- okay.
Whet her Superintendent WIllianms was there or not in
1998, you’'ll agree with ne that there were tines that
he expressed concern about racial profiling.

THE W TNESS: Yes.

MR. CHERTOFF: Did you say to him well, you
know, we actually have sone audit nunbers that we ve
recei ved concerning racial profiling fromthe State
Police in 19987

THE WTNESS: | did not.

MR. CHERTOFF: Wy not?

THE WTNESS: | had -- again, in |ooking at
t hese docunents, | recall that ny focus at the tinme was
as a prosecutor in the Hogan and Kenna case and what |
was | ooking for when | | ooked at these docunents was
i nformati on that was going to be hel pful to the Hogan
and Kenna case. | did not focus on the aggregate data

Exam nati on - Zoubek 61

at the tine.

MR. CHERTOFF: Did the Attorney General ever
ask you whether there was aggregate data you were
recei ving apart from Hogan and Kenna?

THE W TNESS: No.

MR. HOLDEN. Did you communicate this to the
Attorney Ceneral that Ms. Stone did not want to proceed
with the Soto appeal and was di scussing with you ot her
reasons in June of 19987

THE WTNESS: | do recall that | began to
di scuss with the Attorney CGeneral Stone’s concerns and
nmy concerns about going forward with the Soto appeal,
but I do not recall those occurring contenporaneous to
t he docunent that Ms. d adi ng showed ne.

MR. HOLDEN. And when you indi cate concerns
about going forward, did you conmuni cate what the basis
for those concerns about going forward were?

THE WTNESS: Yes. And that would be nore
towards the very specific discussions we had once the
amcus brief was filed in January of 1999.

MR. HOLDEN:. But you indicated that in June
of “98 you and M. Verniero had a di scussion about the
audit process going too slow, is that correct?

THE WTNESS: Yes. That was as it relates to
the audit as it relates to Troop D going too slow. And
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the Troop D audit nunbers | did not receive until
February 10th, 1998, which would have been relevant to
the nost recent -- 1999, which would have been rel evant
to what was happening now in the New Jersey State
Pol i ce.

MR. HOLDEN: But in that discussion about
slow going with regard to Troop D, isn’'t it correct
that there was a general concern expressed by you with
the issue of or the existence of the issue of racia
profiling?

THE W TNESS: Yes, and he shared that
concern.

MR. HOLDEN. And was the purpose of the
collection of data to prove that racial profiling
exi sted or to disprove that racial profiling existed?

THE WTNESS: | would think the purpose of
that investigation was to find out what was happeni ng.

MR. HOLDEN: And was there additiona
di scussi on about what other efforts were being
undertaken to find out what’ s happeni ng, between you
and M. Verniero in June of 19987

THE WTNESS: Yes. And that was a discussion
with respect to on the one hand what was noving forward
with the Hogan and Kenna investigation and the other
side, noving forward with the Troop D audit which we
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bel i eve was potentially going to shed new |ight on the
i ssue.

SENATOR LYNCH: Well, when you saw the Troop
D, the audit nunbers, sone prelimnary nunbers in
February of ‘99, your only interest was as they rel ated
to Hogan and Kenna.

THE WTNESS: No, that’s not what | said.
And this is very inportant. Wen | saw Z-3, which was
in late June of 1998, having just had the shooting
occur, | was focused on the Hogan and Kenna
i nvestigation and furthering that and in particular on
the data that’s in here with respect to Trooper Hogan
in Z-3. Wen | received -- and we were pushing the
Troop D audit along which dealt with nore recent
nunbers, that | received those nunbers on February
10t h, 1999 that had aggregate statistics as it relates
to Troop D from January of 1998 to April of 1998.
That's a distinction | want to nmake sure that’s clear.

SENATOR LYNCH: You wanted to conpl ete that
Troop D audit expeditiously.

THE W TNESS: Yes.

SENATOR LYNCH: For what purpose?

THE W TNESS: Because we believed that we had
to a handl e on what was happening out in Troop D around
the tine of the shooting and what was actually
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happeni ng out on the Turnpi ke at that tine.

MR. CHERTOFF: M. Zoubek, | want to just
again focus on Z-3 for a minute. |If you |look at the
page marked OQAR2074, and then the next one is 2075, you
see there’'s a docunent called Patrol |ssues, Concerns
at Moorestown Station fromLieutenant F. H nkle. Do
you see that?

THE W TNESS: Yes.

MR. CHERTOFF: And it lists stops by non-
mnority troopers and mnority troopers based on
whet her the stop of individuals are white, black or
other mnorities, correct?

THE W TNESS: Yes.

MR. CHERTOFF: And | take it you were -- this
was again part of the package you received in June of
1998, right?

THE W TNESS: Yes.

MR. CHERTOFF: Did you discuss this -- did
you read this nmeno?

THE WTNESS: | reviewed the nmeno, yes.

MR. CHERTOFF: Did this -- now, this doesn’'t
relate to the issue of falsification, correct?

THE WTNESS: No, it did not.

MR. CHERTOFF: Did you, based on reading this
meno, form any inpression about whether there was an
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profiling?
THE WTNESS: | don’t understand your
questi on.

MR. CHERTOFF: Well, when you read this, did
you say to yourself, did you formany opinion about the
statistics in terns of whether they re proportionate or
di sproportionate showing mnority stops by troopers?

THE WTNESS: | had -- | did not and | had
not read the Soto opinion at that tine.

MR. CHERTOFF: Did you discuss this
particul ar docunent with M. Verniero?

THE W TNESS: No.

MR. CHERTOFF: Now, Jack Fahy was working for
you at this point in time, right?

THE WTNESS: Yes, as the head of the State
Grand Jury Unit.

MR. CHERTOFF: And did he al so have sone
continuing responsibilities involving the Soto matter?

THE WTNESS: Yes and no. He was the | awer
who had -- who had tried the case, so Gerald Sinms, who
was the DAG who was handling the appeal, nay at tines
deal with M. Fahy as related to that appeal

MR. CHERTOFF: And again, in this period of
time in md-1998, was Jack Fahy dealing with the
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Attorney Ceneral on the issue of racial profiling in
general ?

THE W TNESS: He was one of the people that
the Attorney General consulted with on that issue.

MR. CHERTOFF: And he reported to you, right?

THE WTNESS: He did report to nme as the head
of the State Grand Jury Unit.

MR. CHERTOFF: Did he have conversations with
you or did you have conversations with himin 1998
concerning this information about stop data as it m ght
relate to his responsibilities on racial profiling?

THE WTNESS: | did not.

MR. CHERTOFF: Did you know he was dealing
with the Attorney CGeneral on the issue of racia

profiling?

THE WTNESS: | knew at tinmes the Attorney
General was consulting with him

MR. CHERTOFF: |1’m going to show you what
we're nmaking as Z-4 for identification. It’s a neno to

Attorney Ceneral Verniero from SDAG John Fahy dated My
21, 1998.

THE W TNESS: Yes.

M5. GLADING M. Chertoff, before we nove
off of Z-3, | wonder if | can ask one quick question --

MR, CHERTOFF:  Sure.
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M5. GLADING =-- on it before we get too far
off it.

On Z-3 on Page QAKR072, I'mlooking at the
consent-to-search figures that are discussed in the
second and third sets of nunbers there. | wonder if
you have any recollection -- and |’ve just done the
math on it, there are no total percentages on this
page, but it reflects that 98 out of a 109 consent-to-
search forns executed were mnority in Morestown and
in Cranbury it was half, it was 114 out of 232. |
wonder if you have any recoll ection when you got this
docunment about the consent-to-search figures that were
contained in it?

THE WTNESS: Wsat | recall is that, and
again | don't recall was it specific as in the
connection with the recei pt of this docunent, but that
during the course of ny conversations with Debra Stone,
she identified that consents was an issue. | can't sit
here right now and say specifically as it relates to
this docunent that | focused on those specific nunbers
at that tine.

M5. GLADING (Ckay. D d she indicate -- did
she in the context of discussing consents, did she
di scuss the Maryl and settlenent at that tine -- the
Maryl and court decree, | should say?
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THE WTNESS: | don't recall whether
di scussed the Maryl and nunbers with her. W did have
-- in 98 we did have conversations about that
certainly in our discussions of the withdrawal of Soto
and the State Police review. | don't recall whether
had that discussion with her in 1998.

M5. GLADING Do you recall when in ‘98 you
| ear ned about the Maryl and court decree?

THE WTNESS: | may have heard about it at
sonme point in the newspapers. | did not -- | started
researching that nore in February of 1999.

MR. WHEELER: What was your under st andi ng of
the Maryl and court decree in 19987

THE WTNESS: | don't think I had an
under st andi ng of the Maryland court decree in 1998.

MR. WHEELER: How about the Maryl and nunbers?

THE WTNESS: | didn’'t have an understandi ng
of the Maryland nunbers in 1998, | don’t think.
MR. WHEELER: | thought you just said that

you di scussed that with Deb Stone?
THE WTNESS: Yes, later, as | said, with
respect to the State Police review
MR. WHEELER: Ckay.
THE W TNESS: Wi ch woul d have been in 1999.
MR. CHERTOFF: Al right. Let’'s get to Z-4
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for a second. Have you seen this before?

THE WTNESS: | have seen it before and
have seen it in preparation for today.

MR. CHERTOFF: Al right. Now, this is a
meno to Attorney General Verniero from supervisory
Deputy Attorney Ceneral John Fahy?

THE W TNESS: Yes.

MR. CHERTOFF: Relating to racial profiling,
correct?

THE W TNESS: Yes.

MR. CHERTOFF: Al right. And it attaches a
draft statenment that was supposed to be issued by
Attorney Ceneral Verniero and was drafted by M. Fahy?

THE W TNESS: Yes.

MR. CHERTOFF: And it’s dated May 1998,
correct?

THE W TNESS: Yes.

MR. CHERTOFF: And it tal ks, anong ot her
t hi ngs, about new initiatives announced, including
nonitoring and eval uati on of stop data.

THE W TNESS: R ght.

MR. CHERTOFF: And it goes on to say, “Please
note the last two initiative itens are intentionally
somewhat general, and that includes the initiative item
of nonitoring and eval uation of stop data.” Do you see
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t hat ?
THE W TNESS: Yes.
MR. CHERTOFF: And it goes on to say, “Before
nore specific recomendations can be nmade, all issues,
i ncludi ng those associated with conplicating the
di scovery process in ongoing and future litigation,

nmust be analyzed.” Now, you got a copy of this nmeno at
the tine it was issued, right?

THE WTNESS: | did.

MR. CHERTOFF: Did you read it?

THE WTNESS: | did reviewit.

MR. CHERTOFF: Did you have a conversation
with M. Fahy about what he neant in ternms of keeping
recommendat i ons about nonitoring and eval uation of stop
data at a general |evel so that there could be an
analysis of all the related issues potentially
conplicating the discovery process?

THE WTNESS: | did not. M. Fahy’'s practice
was when he was comuni cating sonething to the Attorney
General that he would copy ne on that. | did not

attend the neeting that’s referred to there with the
black mnisters and it was ny understandi ng that
essentially M. Fahy was updating the Attorney General
and keeping ne advi sed of what he was doi ng besi des
bei ng head of the State Grand Jury. But | did not,
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ot her than reading this nmeno, | did not have any
foll owup or further discussions with M. Fahy at that
tinme.

MR. CHERTOFF: \What about with the Attorney
General about this nmeno, did you have any conversation
with hin? Did he come to you or have discussion with
you about this nenp?

THE W TNESS: No.

MR. CHERTOFF: Is it your testinony then that
with respect to this nmeno, for exanple, M. Fahy, who
you normal |y supervised, essentially went outside --
was told to go outside the nornmal chain of command and
deal directly with the Attorney CGeneral, with you being
essentially kept informed but out of the |oop?

THE WTNESS: That’'s correct. M role, as
viewed it at that tinme, was as the head of the Division
of Crimnal Justice, as a prosecutor investigating
matters, and | was not involved in these other issues
with respect to racial profiling.

MR. CHERTOFF: Do you know what the reference
to ongoing and future litigation referred to in the
meno?

THE WTNESS: Sitting here today | can
presune that it tal ks about inpacting crimnal or civil
cases.
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MR. CHERTOFF: Well, at the tine did you know
what he was referring to?

THE WTNESS: | would have had the sane
reaction, | presume, at the tine.

MR. CHERTOFF: Did you consider at the tinme
that you got the nenp whether this was a reference to
the Soto case or whether it was a reference to issues
with the Departnent of Justice in Washi ngton or what?

THE WTNESS: | understood it generally as it
was witten. | didn't think about it in ternms of the
Depart nent of Justice.

MR. CHERTOFF: Do you see the reference to
Detective Thomas Gl bert in the second page?

THE W TNESS: Yes.

MR. CHERTOFF: Do you know who that was? Did
you know at the tinme?

THE WTNESS: Not at the tine.

MR. CHERTOFF: You had not dealt with him at
the tinme?

THE WTNESS: No, not at all

MR. CHERTOFF: Did you deal with himin 19987

THE W TNESS: Not at all

MR. CHERTOFF: Let ne ask you this.

THE WTNESS: | nmet himfor the first tinme in

1999.
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MR. CHERTOFF: In your capacity as head of
the Division of Crimnal Justice, you clearly had
responsibility for litigating crimnal cases for the
State of New Jersey, correct?

THE WTNESS: Correct.

MR. CHERTOFF: And you understood that in
terms of the issue of racial profiling that if there
was profiling, that would becone a recurrent problemin
crimnal litigation for the Division, right?

THE WTNESS: Correct.

MR. CHERTOFF: So that was a matter that
normal |y should have fallen within your responsibility,
right?

THE WTNESS: The investigation as to that
probl em yes.

MR. CHERTOFF: And is it also fair to say
that in your capacity as head of the Division, any
steps that would be taken with respect to the racia
profiling issue that could potentially inpact on cases
you had responsibility for, would be sonething you' d
normal Iy want to be involved in?

THE W TNESS: Yes and no.

MR. CHERTOFF: Well, why yes and why no?

THE WTNESS: Well, | would want to be aware
of what was goi ng on, but the way in which, as we
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tal ked about a co-equal arrangenent at that tine, the
Ofice of the Attorney General at the tine was working
with the State Police as it related to these issues
regarding racial profiling. And ny role within the
Division of Crimnal Justice was yes, as it relates
back to the inpact of cases, but | was not involved at
that tinme in decisions or supervision of the State
Police as it relates to decisions as to whether they
woul d be nonitoring or evaluating stop data.

MR. CHERTOFF: Well, in 1998, again | want to
still focus you in this period of tine, in 1998 did
Attorney Ceneral Verniero ever call you in and say in
substance, Paul, we’'re dealing with issues about
nonitoring and stop data and State Police behavior,
this m ght inpact positively or negatively on cases you
guys are bringing. Participate in the discussion about
how we ought to proceed. D d he ever invite you to do
that or ask you to do that?

THE W TNESS: No.

MR. CHERTOFF: Is it fair to say that you as
of this point in tinme, you personally had a | ot of
experience litigating crimnal cases?

THE W TNESS: Yes.

MR. CHERTOFF: And to your know edge the
Attorney Ceneral had very little, if any, experience
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litigating crimnal cases?

THE W TNESS: Yes.

MR. CHERTOFF: It would also be fair to say
at this point in tinme in 1998 you were within the
Departnent in terns of rank the senior advisor on
Crimnal Justice policy issues?

THE W TNESS: Yes.

MR. CHERTOFF: Now, let ne go to the next
docunent, Z-5.

M5. GLADING Before we go off this docunent,
| just have a qui ck question.

I’ m | ooking at Page -- the bottom of Page
GC2364 to the top --

THE WTNESS: Is that within Z-4?

M5. GLADING Yes. To the top of (GC2365

THE W TNESS: 23657

M5. GLADING Right. It discusses ongoing
efforts being nade to ensure that supervisors within
the State Police have sufficient information to nonitor
the stopping practices and any resulting enforcenent
action taken by road troopers. Was it your
under st andi ng that there was ongoing nonitoring at this
time?

THE WTNESS: | did not have any know edge
with respect to that whatsoever. As | said, | didn't
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have any supervisory authority or involvenent over the
New Jersey State Police. | did not know what the
nonitoring practices were at that tine.

M5. GLADING When you got this nmeno did you
know it at that point?

THE WTNESS: Did | know -- you just asked ne
what they were.

M5. GLADING Was it your understandi ng when
you got this nmeno --

THE W TNESS: “Besi des, ongoing efforts are
al so being nmade to ensure that supervisors within the
State Police” -- the information | would have had on
that woul d have been gl eaned fromthat statenent.

M5. GLADING  Ckay.

THE WTNESS: | didn't do any -- what |I'm
saying is, | didn't do any further inquiry as it
relates to that statenent.

M5. GLADING And on the cover page of Z-4
where it says, “New or continued initiatives announced
di scusses nonitoring and eval uation of stop data.” Was
it your understanding that this was a conti nui ng
initiative?

THE WTNESS: As | said, | did not have an
understanding at that tinme. | nean based upon what the
docunment says, it refers to the last two itens in that
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list are newinitiatives. So fromreading the docunent
-- but again, I was Director of the D vision of
Crimnal Justice. | was not aware of the interna

handling of the matter by the State Police, other than
what | was doing as a prosecutor at that tine.

M5. GLADING (Ckay. It actually indicates
that these are not new initiatives, but they are new or
continued initiatives that were bei ng announced.

THE WTNESS: And that doesn’t change ny

answer. | was not aware of what exactly was happening
within the State Police on that issue.
MR. CHERTOFF: Al right. 1’ve got Z-5 in

front of you. Again, it’s a docunent you’ ve seen
bef ore?

THE WTNESS: | have -- it indicates that
|’ve seen it at the tine, yes.

MR. CHERTOFF: Al right. It was copied to
you but it’s to Attorney General Verniero from John
Fahy, correct?

THE W TNESS: Ri ght.

MR CHERTOFF: Dated May 26th, 1998 and
entitled Violator Survey.

THE W TNESS: Ri ght.

MR. CHERTOFF: And again, this nmenorandum
tal ks about the issue of whether it nakes sense to
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conduct a violator survey or traffic survey as part of
the process of anal yzing whether stop data shows racia
profiling, correct?

THE W TNESS: Yes.

MR. CHERTOFF: Again, did you discuss the
meno with M. Fahy before he sent it out?

THE W TNESS: No.

MR. CHERTOFF: Did M. Verniero call you in
to ask you to discuss this issue with hinf

THE WTNESS: Not that | can recall

MR. CHERTOFF: So again, is it fair to say
that on this issue of the nonitoring, this was not a
matt er about which Attorney General Verniero consulted
with you in md-1998?

THE WTNESS: Not that | recall.

MR. CHERTOFF: Now, | want to show you what
I’mgoing to nmark as Z-6, which is a nenpo that’s
directed to you now from SDAG Fahy dated Cctober 30,
1998. And we’'ll hand it to you in a second. And the
subject is notion to place Troopers Kenna and Hogan’s
cases on inactive list. Attached to it is some
proposed notion papers.

THE WTNESS: | recall that -- | recall the

-- Z-6, | have seen Z-6. | did receive it. | recall
the docunent. | recall being involved in the decisions
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relating to that docunent.

MR. CHERTOFF: Ckay. Now, why is it that
SDAG Fahy was the person who got involved in this issue
at this point as opposed to Special Prosecutor Gerrow
or M. Ginnell?

THE WTNESS: That's because it dealt with --
there are tinmes in which he has gotten involved in
simlar notions and issues as it relates to the courts
and has filed notions like that in other cases when
there’s an inpact -- he’s in charge of the Gand Jury
and this is ancillary to in a Gand Jury investigation
as having inpact on sonme pending cases. So therefore,
he was the one who did it. It nay have added to the
fact that he had been involved in -- he had previously
been involved in the investigation, but it was out of
his role of State Grand Jury head.

MR. CHERTOFF: So it is a coincidence that
the sane Jack Fahy was involved in dealing with the
Attorney Ceneral on profiling issues was the Jack Fahy
who signed this notion or filed this notion with
respect to the Kenna and Hogan matter?

THE WTNESS: No. | think this really
related to his role as head of the State Grand Jury
Unit because it was a problemthat had come out of that
i ssue and he had -- he had previously -- this issue had
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come up before in the Division and he had handled it
when there were pending investigations. And so that’s
why he handl ed this.

MR CHERTOFF: Now, this nakes reference to
the fact that there are ongoing investigations relating
to Kenna and Hogan and that’s why these cases shoul d be
pl aced on the inactive list, correct?

THE WTNESS: Correct.

MR. CHERTOFF: And did those ongoi ng
i nvestigations being referred to include the
i nvestigations about falsification of records?

THE W TNESS: Yes.

MR. CHERTOFF: So is it fair to say that SDAG
Fahy at this point in tine by necessity had to be
famliar with the fact that there was an ongoi ng
i nvestigation about falsification of records with
respect to stops on the highway, at least as it relates
to these two troopers?

THE WTNESS: It’s logical that he would. |
can’t sit here and say that he was. But | would think
it would be logical that he would given his position.

MR. CHERTOFF: Because it would be --

THE WTNESS: And given the statenent that he
had here that he was advised of generally the status of
that case. | don’t recall him however, having been
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present in any of the investigative planning neetings
up until that point in tine.

MR. CHERTOFF: But it would be al npst
i npossi ble for himto nake the representations that are
made in his affidavit w thout himbeing aware, at | east
in general, that there was an ongoing investigation
concerning the issue of falsification of records?

THE W TNESS: Not necessarily. He could have
certainly filed a notion if he had only had know edge
on the shooting case.

MR. CHERTOFF: Well, is it just the shooting
cases that your understanding is the basis for this
notion, or was it also the falsification
i nvesti gations?

THE WTNESS: | think the shooting case woul d
have been sufficient. | amnot able to recall whether
there was a di scussion of the falsification case in
that tine. | knowthat it was as it relates to the

shooting case. Either way, those troopers were not
going to be able to be witnesses in those cases.

MR. CHERTOFF: Well, let’s go to the brief,
the letter brief to the Court. 1t’'s OAG389 is the
page |’ m focused on.

THE W TNESS: Ri ght.

MR. CHERTOFF: And it woul d have been signed
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by John M Fahy. It says here, “The present
application to place cases on the inactive list is
necessitated by the unique situation which the State is
responsi bl e for conducting an ongoi ng investigation

whi ch concerns the activities of two State troopers who
are also relevant witnesses in the subject crimna
prosecutions. The nature of the ongoing investigation
in part involves the action of the officers in another
matter in which a notor vehicle stop on the Turnpike
resulted in the shooting.”

Wul d you agree with ne that that indicates
that there was another aspect to the investigation
besi des the shooting, the use of the term®“in part”?

THE WTNESS: | believe it could include
t hat .

MR. CHERTOFF: But it suggest there was
anot her matter being investigated besides just that
shooting and that’s what the phrase in part connotes,
correct?

THE WTNESS: | believe so.

MR. CHERTOFF: Now, there was no particul ar
reason you woul d have ordered anybody to keep John Fahy
away frominformation relating to this investigation of
Hogan and Kenna, correct?

THE WTNESS: No, not at all

Exam nati on - Zoubek 83

MR. CHERTOFF: So as far as you know, he had
avai | abl e to hi mwhatever informati on he needed to
adequately prepare this notion paper which was
submtted to you

THE WTNESS: | would presunme so and that
woul d be ny expectation.

MR. CHERTOFF: Now, did there conme a point in
time that you did becone aware of this Maryl and case
i nvol ving troopers, State troopers and --

THE W TNESS: Yes.

MR. CHERTOFF: How did you becone aware of
t hat ?

THE WTNESS: As | said, | nmay have been
aware of it generally as, if you will, a |ayperson
readi ng about it in the paper at the time that it had
happened because it was in the md-nineties. But as
part of the work that | began to do on the State Police

review, | | ooked at the WIkins case. | watched the
vi deotape of M. WIkins before the Justice Departnent
i n Washington. | |ooked at a whol e nunber of docunents

regardi ng that matter

MR. CHERTOFF: Wen did the State Police
review, when did you get assigned to actually begin the
State Police review?

THE W TNESS: February 10th, 1999 is the
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first that | found out about mny assignnent.

MR. CHERTOFF: Ckay. Before February 10t h,
did you get a nenorandum concerning the Maryl and case
with an enclosed article entitled Driving Wile Black?

THE WTNESS: | may have.

MR. CHERTOFF: Let nme show you Z-7 for
identification.

SENATOR GORMLEY: You were assigned that
February the 10th. W’I|l get an historical context on
this. Was this before or after Peter Verniero was
nom nated for the Suprene Court?

THE WTNESS: It was before.

Yes. This is -- this is from Thomas
OReilly, the Admi nistrator in the Departnent. For
frame of reference | have color-coded files that | get
every night. | have a separate file for all the
articles that M. OReilly sends ne. M. OReilly was
President of the National Crimnal Justice Association
at the tinme. | knew that he had been active in the | aw
enforcenent sunmit and | think he was sending this on
the issue of racial profiling in general.

MR. CHERTOFF: Wiy did he send it to you, if
you know?

THE W TNESS: Because | had been -- Hespe,
Zoubek and WIIlianms, we had been involved in the racia
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profiling issue. And as | said, TomOReilly usually
sends ne four, five, six, seven articles a week that he
sees that are of interest that he believes and he
shares with the people he believes should know about

it.

MR. CHERTOFF: But as of this point, January
4t h, 1999, what was your involvenent in the racia
profiling issue?

THE WTNESS: W had -- well, | was generally
i nvolved in the investigation. W had al so been
i nvol ved since the sumer of 1998 all the way through
Decenber of 1998 and M. O Reilly was one of the |eads
in the | aw enforcenent summt and the racial profiling
i ssue in general was the focus of that summt. And we
had initiated a couple of initiatives with some of the
County Prosecutors’ Ofices to -- and M. OReilly was
in charge of that. So that woul d have been the
cont ext .

SENATOR GORMLEY: On February the 10th you
were given the obligation to do this review --

THE W TNESS: Yes.

SENATOR GORMLEY: -- be in charge of the
revi ew.

THE W TNESS: Yes.

SENATOR GORMLEY: After the nom nation --
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what was the tine frame for the review? Wre you told
four nonths, five nonths? Wat were you told? What
was your tinme frane initially given to you on February
t he 10t h?

THE WTNESS: On February the 10th | cane --
| was called by the Attorney Ceneral after having the
nmeeting with respect to the audit with nmenbers of the
State Police in the norning and was advised that this
review was going to occur. And as the incomng First
Assistant, | would he handling it and that it would --
he wanted it done in a four-nonth period of tine.

SENATOR GORMLEY: Four-nonth period of tine.
Was there a -- and that was enconpassed, the whol e
report was to cone in in four nonths, every aspect of
it?

THE WTNESS: Al the pronotions, hiring,
Internal Affairs and racial profiling -- well, let ne
-- all the itens that were contained on the February
10t h announcenent, which was pronotions, hiring,
Internal Affairs and other practices of the State
Police, were all to be due within four nonths.

SENATOR GORMLEY: Four nonths, fine. Ws
t hat schedul e changed or accel erated for any part of
that report?

THE WTNESS: Wth respect to the issue of
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racial profiling, yes.

SENATOR GORMLEY: And when were you told that
woul d be accel erat ed?

THE WTNESS: It would have been on or about
March 16th or March 17th.

SENATOR GORMLEY: \Why?

THE WTNESS: At that tinme this tied into
sonme of the prior discussions we had as to the
accel eration of ny concern regarding the Soto appeal.
And on March 16th -- March 15th | had received
addi ti onal docunents which caused ne concern. On the
16th there was an oral argunent with the Appellate
Di vision and we were told that we’d have to have our
brief inin response to am cus by April 21st.

MR. WEBER Was there any discussion that it
was tied in or accel erated because of a Suprene Court
nom nation, to get it done before a Judiciary Commttee
heari ng on a Suprene Court nom nation?

THE WTNESS: There was no specific
di scussion as to that.

SENATOR LYNCH: You knew it before February
10th that Peter Verniero was going to be nomnated to
the Suprene Court.

THE WTNESS: | did not. | mght not have
accepted the First Assistant position if | had.
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SENATOR LYNCH: You hadn’t heard any stories
in the latter part of 1998 that Peter Verniero was
likely to go to the Suprene Court?

THE WTNESS: At sone point in time, but not
February 10th to February 25th.

SENATOR LYNCH: Not before February 10th,

1999?
THE W TNESS: Not ne.
SENATOR GORMLEY: Excuse ne, if | my. So --
MR. CHERTOFF: Yeah, let nme just -- | want to
focus -- you answered Senator Gorm ey’ s question a
m nut e ago about the decision to accelerate the raci al
profiling aspect of the interimreview. | think you

wer e asked whet her there was conversati on about that
being tied to a hearing and you said you don’t renenber
a specific conversation to that effect. What about a
general conversation to that effect?

THE WTNESS: Well, March of 1999 was a
period of tinme in which there were a | ot of issues and
pressures swelling around the Departnent and one of
those was the Attorney General’s nom nation. But there
was no specific discussion when | spoke with the
Attorney Ceneral in which he said this has to be
accel erated because of ny nom nation.

MR. CHERTOFF: How nuch did he allude to it
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or make an inplication about it or generally discuss
his nom nation at the tine he talked to you about
accel erating that process?

THE WTNESS: Not at the tine that the
deci sion was nmade to accelerate the -- in ny
di scussions with him not at that tine.

MR. CHERTOFF: Let nme step back for a second
because | want to go back to February 10th.

February 10th is when you first hear about
this interimstudy that’s going to be done, correct?

THE WTNESS: Yes and no. It wasn’t supposed
to be an interimstudy at the tine, it was supposed to
be the full study on February 10th. It would be due
sometine in June.

MR. CHERTOFF: That’s the sane day you have
the neeting in which you get the Sachetti report?

THE W TNESS: Yes.

MR. CHERTOFF: Wen did you have the neeting
where the Sachetti report was handed to you?

THE WTNESS: M calendar reflects it was in
the norning of February 10th. | had a neeting in which
Col onel WIIlians, Lieutenant Col onel Fedorko, Dunl op,
Sachetti and others nmade that presentation to ne that
norning. And then later that day, | was inforned about
the State Police review
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MR. CHERTOFF: All right. Let’s talk about
the norning neeting on February 10th. On the norning
neeting on February 10th, was that a previously-
schedul ed neeting?

THE W TNESS: Yes.

MR. CHERTOFF: And the purpose of the neeting
was to update you with respect to the Sachetti
anal ysis --

THE WTNESS: Correct. It was a--

MR. CHERTOFF: -- on the falsification.

THE WTNESS: It was a followup to ny
Decenber neeting on this which was pl ease expedite this
and 1'd like a report soon on this. And that was the
report and the delivery of Z-2 to nme at that tine.

MR. CHERTOFF: All right. Now, in the
precedi ng nonth from January 1999 up to February 10th,
had you tal ked to Peter Verniero about the fact that
this nmeeting was com ng up and that you were going to
be getting an analysis of the falsification
i nvestigation?

THE WTNESS: | let himknow that it was
comng. | don’t knowif | specifically told himabout
t he neeti ng.

MR. CHERTOFF: And you don’t renenber having
any particul ar discussion about the neeting occurring
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on February 10th, right?

THE W TNESS: No.

MR. CHERTOFF: So you get this report on
February 10th, correct?

THE WTNESS: | get the synopsis of Troop D
audit, Z-2, on February 10th.

MR. CHERTOFF: And then howis it that you --
are you called down to the Attorney General’s Ofice to
be told about the review?

THE WTNESS: M cal endar reflects that at
ten o' clock on February 10th | had a neeting regarding
audit of Turnpike with Dunlop, WIIlianms, Fedorko,
Stone. And then the State Police would have brought
ot her people to it. And then --

MR CHERTOFF: Al right.

THE WTNESS: -- after that | received a cal
fromthe Attorney CGeneral. | was still on the Fifth
Floor at the tine. | was asked to cone up and see him

MR. CHERTOFF: All right. On the February
10t h norning neeting you' ve got the Superintendent
there, correct?

THE WTNESS: Correct.

MR. CHERTOFF: You' ve got Col onel Dunl op
there, right?

THE W TNESS: Yes.
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MR. CHERTOFF: Ckay. Does anybody in that
neeti ng make any allusion or reference to the fact that
there’s going to be any kind of exam nation or review
of the State Police?

THE W TNESS: No.

MR. CHERTOFF: And then you get a call from
the Attorney General’s Ofice.

THE WTNESS: Correct.

MR. CHERTOFF: And you're asked to cone up
right?

THE W TNESS: Yes.

MR. CHERTOFF: Tell us what happens. You
come up and what happens?

THE WTNESS: | was --

MR. CHERTOFF: Who' s there?

THE WTNESS: | believe the Attorney Cenera
was there. David Hespe, the then First Assistant nay
have been there as well. | was handed a statenent of

an announcenent of the initiation of the State Police
Revi ew Team

MR. CHERTOFF: All right. 1'mgoing to mark
this Z-9.

MR. WEBER: Just let the record reflect that
we marked as Z-8 a cal endar, M. Zoubek’s cal endar.

THE W TNESS: Ckay, thank you.
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MR. CHERTOFF: All right. 1’mgoing to show
you Z-9.

M5. GLADING Before we |eave that norning
in your nmeeting with the State Police that norning, was
there any di scussion that you recall about the Star
Ledger article that had appeared that day about three
and four arrests on the Turnpike during the first two
nont hs of ‘97 being mnorities?

THE WTNESS: | recall that | opened up that
neeting with a very strong discussion with the State
Police that we had to, if that was there and they
waited for us to respond to it, would be for themto
continue to do this work and to get to the bottom of
the issue, as | was |ooking forward to hearing the
results of the February 10th -- of the Troop D audit.

MR. CHERTOFF: So you go upstairs and you
arrive in the Attorney CGeneral’s Ofice and he hands
you Z-9 which is the press rel ease?

THE W TNESS: Yes.

MR. CHERTOFF: And that’s the first you heard
that you were going to be doing a State Police review?

THE W TNESS: Yes.

MR. CHERTOFF: He hadn’t consulted you about
it in advance?

THE WTNESS: As it relates to the --
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specifically as to the creation of the State Police
Revi ew Team | do not recall himhaving consulted with
me i n advance.

MR. CHERTOFF: And were you surprised?

THE W TNESS: Yes.

MR. CHERTOFF: \What did you say to hinf

THE WTNESS: | reviewed it with himand
asked hi mwhere we were going. And what we di scussed
was that it was a culmnation of his concerns regarding
the fact that he wasn't getting answers fromthe State
Police on racial -- he wasn’'t getting answers fromthe
State Police and we needed to have sonet hi ng done
i ndependent | y.

MR. CHERTOFF: Well, let me ask you this.
When he said he wasn’'t getting answers fromthe State
Pol i ce, do you know what he was referring to?

THE WTNESS: | believe that what he was
referring to was sonme of his frustrations as it relates
on Internal Affairs issues and other issues in getting
-- getting responses and acti on back from Col one
WIlians.

MR. CHERTOFF: Well, as it relates to your
corner of the world with the State Police, did you ever
conplain to himthat you were having difficulty getting
responses fromthe State Police?
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THE W TNESS: Yes.

MR. CHERTOFF: What did you conpl ai n about ?

THE WTNESS: | conplained that | believed
that Colonel WIIlians was not respondi ng as aggressive
and proactively on this issue and | had very
significant concerns with respect to the way in which
Internal Affairs was not referring nmatters over to the
Division of Crimnal Justice. So there was a whol e
series of discussions | had had with himover the
couple of nonths prior to that as it relates to sone
i ssues. And there’s reflections on ny cal endar of sone
neetings with Hespe, WIllians and others in January as
it relates to Internal Affairs.

MR. CHERTOFF: Let ne break that into two
parts. D d you tell M. Verniero you were having a
problemw th the State Police relating to the conduct
of the Troop D audit?

THE WTNESS: | told himthat it wasn't
novi ng as qui ckly as we woul d have |iked.

MR. CHERTOFF: And did you tell himthat
after the m d-Decenber neeting?

THE WTNESS: | had told himduring the fal
and that | reported to himabout the Decenber neeting,
that they were noving it al ong.

MR. HOLDEN: And that was also in June ‘98 in
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t he conversati on about the delay in acquiring data
about these issues?

THE WTNESS: No. The conversation | had
with respect to Troop D audit was that we weren’t
getting answers in the fall of 1998 as to its
conpl eti on.

MR. HOLDEN: Thank you.

MR. CHERTOFF: Al right. | want to nake
sure I'mclear. In Decenber 1998 you have a neeting
where they actually are noving along on this
i nvestigation, correct?

THE W TNESS: Yes.

MR. CHERTOFF: So you reported that to the
Attorney Ceneral, right?

THE W TNESS: Yes.

MR. CHERTOFF: And you had set February 10th
as the followup date, right?

THE W TNESS: Yes.

MR. CHERTOFF: So is it fair to say --

THE WTNESS: Wiat | did -- | didn't set
February 10th as the followup date, | think they
called ne and said that they were finished and I set up
a meeting.

MR. CHERTOFF: And you were okay with that,
right? You were okay with February 10th for themto
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come back and give you the report, right?

THE WTNESS: Correct.

MR. CHERTOFF: So on the very day that you
came in to M. Verniero to get this assignnent about
the State Police Review Team the State Police had
actually given you the report with respect to the
falsification matters, correct?

THE W TNESS: Yes.

MR. CHERTOFF: So you didn’t have a conpl aint
about that.

THE WTNESS: | did not have a conpl aint
about that, but that wasn't the -- there was a broader
focus of the State Police Review Team assi gnnent.

MR. CHERTOFF: Wat was the -- other than the
fal sification issue, then what was the issue that you
had di scussed with Peter Verniero before February 10th
where you had infornmed himthere was a problemw th the
State Police responding to things? You said it was
Internal Affairs?

THE WTNESS: One was Internal Affairs. And
second and generally was whether or not Carl WIIians
was bei ng as aggressive as he could be on these issues.

MR. CHERTOFF: On which issues?

THE WTNESS: On racial profiling, response
to Internal Affairs. A nunber of issues.
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MR. CHERTOFF: Well, | want to take each one
in turn because | want to -- | want to have you
identify specifically what you had spoken to Attorney
General Verni ero about by way of conplaining about
Col onel WIllians and the responses of the State Police.

kay. First there’s your investigation of
Troop D, right?

THE W TNESS: R ght.

MR. CHERTOFF: And you'll agree with ne that
as of February 10th they had given you the results of
the investigation, correct?

THE WTNESS: | had -- specifically as to
Internal Affairs, there are docunents that were
produced as it relates to nenos from a Speci al
Assi stant that | had, Paul Heinzel to nme, on exanining
Internal Affairs and Internal Affairs’ referrals from
State Police.

MR. CHERTOFF: Ckay. Let ne stop you though.

THE W TNESS: R ght.

MR. CHERTOFF: | want to take it step by
step. Falsification and the Troop D audit. You wll
agree with me that as of February 10th you had that
report, correct?

THE WTNESS: Correct.

MR. CHERTOFF: Ckay. And you'll agree with
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me that as of Decenber 1998 you had advi sed Attorney
General Verniero that they were noving it along and
they were going to conclude it, right?

THE WTNESS: Correct.

MR. CHERTOFF: Ckay. Now, we get to Internal
Affairs. You say there was a problem You had spoken
to the Attorney Ceneral about concerning State Police
handling of Internal Affairs.

THE WTNESS: That there had to be a
substantial reformin the way in which State Police
Internal Affairs was operating and the |ack of referra
of matters to the Division of Crimnal Justice that
shoul d have been com ng over to the Division of
Crimnal Justice.

MR. CHERTOFF: Now, in fact, in January of
1999 you had actual ly asked sonebody to put together a
policy with some proposals to reconcile sone of the
i nconsi stencies in the handling of the State Police
Internal Affairs process, correct?

THE WTNESS: Correct. Correct.

MR. CHERTOFF: And I'’mgoing to mark as Z-10

-- | guess mark that as Z-10. It’s a nenpo dated
January 15th, 1999.
THE WTNESS: | presune that’s from Pau

Hei nzel to ne?
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MR, CHERTOFF: Correct.

THE WTNESS: Yes, | did see that. | had
asked Heinzel to prepare it for ne.

MR. CHERTOFF: Al right. Now, this
menor andum i ndi cates that there’s a proposal to
i ntroduce greater clarity into the standards about when
things have to be referred, correct?

THE WTNESS: Correct.

MR. CHERTOFF: Now this you received on
January 15t h?

THE WTNESS: Correct.

MR. CHERTOFF: What did you do to inplenent
it?

THE W TNESS: W began -- | began the
neetings | had with Colonel WIlianms and the first
approach was to sit down and di scuss with Col one
WIllians the need to change this because it cane out of
a particular, | thought egregious, incident in Novenber
in which I |earned sonething that hadn’t been referred
over that should have been referred over. And Col one
Wl lians’ response was that he didn’t see anything
wong with the Internal Affairs process and he didn't
see any reason to change anyt hing.

MR. CHERTOFF: Now, when was that neeting
with Colonel WIIians?
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THE WTNESS: There are -- on ny cal endar
there are sonme neetings reflected with Colonel WIIlians
on the -- that woul d have been sonetine after that
January 15th -- | see that on January 19th on ny
cal endar, which is Z-8, | had a pre-neeting in ny
office regarding Internal Affairs. | net with Captain
Van Tassel at two o’ clock that day to find out nore
about Internal Affairs and that subsequently there was
a meeting -- there were a couple of neetings with
Col onel WIllians that dealt with that review and naki ng
a presentation for a reformof what was known as SOP
B-10 regarding referral of matters over to the Division
of Crimnal Justice from State Police.

MR. CHERTOFF: So is it fair to say that in
the period of two or three weeks between January 15th
and February 10th you were actually engaged in
di scussion with Col onel WIIlians about how these
refornms ought to be inplenented, right?

THE W TNESS: Yes. But the suggestion was
rej ect ed.

MR. CHERTOFF: Well, when was it rejected?

THE WTNESS: 1In the neeting that | had with
Col onel WIllians. | don't recall exactly when it would
have been. Sonetine in January.

MR. CHERTOFF: And did you go up to Attorney
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Ceneral Verniero and tal k about that?

THE WTNESS: | talked to himabout ny
frustration of the fact that | thought we needed to
have -- because | was finding out too frequently that

there were matters over at the State Police in Interna
Affairs as to falsification of records, by way of
exanpl e, not anything to do with racial profiling, and
other matters that had not been referred over to the
State Police -- fromthe State Police to the Division
of Crimnal Justice and | thought that needed to be
corrected.

MR. CHERTOFF: So did Attorney General
Verniero either in your presence or out of your
presence conmuni cate to the Superintendent that he
want ed the Superintendent to accept your proposal ?

THE WTNESS: | don't believe that had been
resol ved by February 10t h.

MR. CHERTOFF: In fact, is it fair to say
there were still issues being discussed between you and
the State Police as of February 9th?

THE WTNESS: On that subject natter, yes.

MR. CHERTOFF: All right. 1’mgoing to show
you just for the record Z-11. Z-11 is a nenp to you
from Davi d Hespe enclosing a nmeno to Lieutenant Col one
Fedorko from Captain Van Tassel, who is the head of
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Internal Affairs, right?

THE WTNESS: Right. That deals with a
di fferent subject matter though.

MR CHERTOFF: What does it deal with?

THE WTNESS: It deals with the fact that in
January of -- | think this was -- the neeting was
February 9th. W were staring to receive a nunber of
| awsuits from-- we had a couple of racial profiling
| awsuits that were filed in |late January of 1999.

I ndeed one was filed I think in early February of 1999.
And one of the concerns was that we weren’t |earning
about these potential problenms within the New Jersey
State Police until a lawsuit was filed. And so |
believe that there was a neeting and a request to
identify what, you know, what potential other issues
and maj or cases were there out there.

MR. CHERTOFF: And you got that meno on
February 9t h?

THE W TNESS: Yes.

MR. CHERTOFF: Al right. Now, on February
10t h when you cone into M. Verniero' s office, as of
that point had you suggested that because of the
di spute with the State Police about the Interna
Affairs procedures that there should be a general State
review -- State Police review conduced by the D vision
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of Crimnal Justice?

THE WTNESS: | do not believe | did.

MR. CHERTOFF: So you're in the neeting with
M. Verniero on the 10th. He shows you the nenb. You
made sone suggestions to the draft, the draft press
rel ease?

THE WTNESS: | don't think so.

MR. CHERTOFF: Ckay. So basically he
presented you with the press release and he said this
is going to happen, right?

THE W TNESS: Yes.

MR. CHERTOFF: And did you discuss with him
how you woul d go about conducting the investigation and
what the scope of it would be?

THE WTNESS: Not at that tinme.

MR. CHERTOFF: Did he discuss with you the
practicality of doing it?

THE WTNESS: Not at that tine.

MR. CHERTOFF: Did he discuss with you
whet her it would be perceived as insulting to the
Superi ntendent of the State Police to inpose this State
Pol i ce review upon hinf

THE W TNESS: That subject, not the insulting
part, but the subject of the State Police and Carl
WIllians canme up and | believe that what happened,
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because | was in a neeting that nmorning with Carl
Williams and if | -- | did not know about it so there
was no discussion of it at that tinme. And the Attorney
General called Carl Wllianms and | think faxed that
over to himto nmake sure that Carl was aware of it.

See what his reaction was. See if there had to be any
adjustnent to that. But at that point intinme it
appeared that -- not appeared, the Attorney General had
made up his mnd that this was goi ng to happen.

MR. CHERTOFF: Wat was Col onel WIIlians’
reaction?

THE WTNESS: | didn't -- | was not present
when he was on the phone with him but that | -- it was
communi cated to ne that the Col onel accepted the
creation of the project.

MR. CHERTOFF: Who told you that?

THE W TNESS: The Attorney General

MR. CHERTOFF: Did he tell you whether
Col onel WIIlians was happy or unhappy about it?

THE WTNESS: No, he did not.

MR. CHERTOFF: Did Colonel WIlians ever tel
you his reaction to it?

THE WTNESS: | called Carl at sone point
thereafter as an expression of cooperation, if you
will, that | wanted to sit down with himand di scuss
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how this woul d be done in the nost constructive fashion
that it could be done. So within a short period of
time | did have a discussion with him

MR. CHERTOFF: And what did he tell you at
that point had been his reaction to being presented
with this on February 10th?

THE WTNESS: | don’t really recall

MR. CHERTOFF: Did he tell you he was
surprised, shocked or unhappy about it?

THE W TNESS: | was -- | had not known about
it before then and he had not known about it before
then, so it wouldn't -- | don’'t exclude that he could

have said that to ne.

MR. CHERTOFF: Do you know wi th whom Attorney
General Verniero consulted about doing this before he
presented you with this press rel ease?

THE W TNESS: Not specifically but perhaps
First Assistant Hespe.

MR. CHERTOFF: What's your basis for saying
t hat ?

THE WTNESS: Only that he was the First
Assi stant at the tine and he woul d be the | ogica
person that may have had a di scussion with him

MR. CHERTOFF: Al right. Now it says here,
“l expect the Review Teamto conplete its initial work
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in four nmonths.” Was that a deadline that he talked to
you about before he put it in the press rel ease?

THE W TNESS: No.

MR. CHERTOFF: Did you agree to it?

THE WTNESS: |’ve agreed to lots of
difficult assignnents and | agreed to it.

MR. CHERTOFF: Do you know why he picked four
nont hs?

THE WTNESS: | think he said he wanted to
get it done before the sumrer.

MR. CHERTOFF: And did he tell you why he
wanted it done before the sumer?

THE W TNESS: No.

MR. CHERTOFF: Did you know at this point in
time -- let me ask you this. As of February 10th, did
you hear that Justice Pollack was considering | eaving
t he Suprene Court?

THE WTNESS: No, and | really -- other than
what ever woul d have been reveal ed publicly at sone
point intinme with respect to that, | have no know edge
with respect to that.

SENATOR LYNCH:  You had not heard that he
wasn’t hiring a law clerk for the follow ng year?

THE WTNESS: No, | really wasn’'t in that
| oop.
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SENATOR LYNCH: That story never reached you?

THE WTNESS: | was not in the |oop. You
know, I wll --

SENATOR LYNCH: That story never reached you?
That Pol |l ack had not hired a law clerk for the
foll owi ng year?

THE WTNESS: No, it had not. And when
accepted the job as First Assistant Attorney General,
was not aware that Justice Pollack was retiring.

MR. CHERTOFF: Now, actually when did you
becone First Assistant?

THE WTNESS: | didn’t becone First Assistant
Attorney Ceneral until March 22nd, 1999.

MR. CHERTOFF: Did you know there was an
article in the Ledger on February 22nd, a nonth before,
stating that Justice Pollack was considering early
retirement? | think it was in the New Jersey Lawyer.

THE WTNESS: Well, let nme clarify that.
neant at -- | effectively became a First Assistant
Attorney Ceneral on -- because the incom ng First
Assi stant Attorney General, what | neant to say is,
that at the time of accepting the position, not being
sworn in the position, when | accepted the position, |
was not aware that Justice Pollack was retiring. And I

had accepted -- | had accepted the position
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prospectively before February -- a couple of days
before -- sonetine before February 10t h.

MR. CHERTOFF: Before February 10t h.

THE WTNESS: Yes. So | was listed as the
i ncom ng First Assistant Attorney Ceneral, | believe.

MR. CHERTOFF: As of February 10t h?

THE WTNESS: Correct.

MR. CHERTOFF: All right. So when did you
| earn then about Justice Pollack’ s, in any way, shape
or form when did you learn Justice Pollack was
considering retiring?

THE W TNESS: Specifically as to Justice

Pol lack, | don't think it was until, you know, either
that day or shortly before. | did not know about the
speci fic announcenent. | do -- | did not know

specifically about Justice Poll ack.

MR. CHERTOFF: How about -- when did you have
any concept in the nost general way that there was a
possibility of a vacancy arising on the State Suprene
Court in 19997

THE WTNESS: | knew generally that there
woul d cone a tine, | didn't know the specific dates, |
wasn’t -- if you will, I wasn't a court vacancy

wat cher, that there was a prospect, that there would be
sonme vacanci es, and that at sone point in time the
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Attorney Ceneral nay be interested in one of those.

MR. CHERTOFF: How did you cone to that
under standi ng that the Attorney Ceneral m ght be
interested in those? D d he talk to you about it?

THE WTNESS: There were -- there were
di scussions that at some point in tine that’s something
he’d i ke to do.

MR CHERTOFF: Wen?

THE WTNESS: | think sonetine in January,
February.

MR CHERTOFF: O ‘99?

THE W TNESS: Ri ght.

MR. CHERTOFF: Do you renenber how those
di scussi ons cane up?

THE WTNESS: | think it partly cane up when
| started having di scussions about being First
Assi stant Attorney General. | thought a nornmal
question to be asked was is, you know, how long is this
enterprise going to be? And he says, well, you know,
there may cone a tine that he mght be interested in
goi ng on the bench soneday. But it was in very genera
ternmns.

MR. CHERTOFF: So you were having di scussions
about becom ng First Assistant in |ate January and very
early February of ‘99, correct?
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THE WTNESS: Well, | -- yeah. | think that
-- | don't recall specifically when it was announced
that David Hespe was | eaving and then | had sone
di scussi ons about First Assistant but they weren't nore
serious until sometine in 1999.

MR. CHERTOFF: But clearly you had them
bef ore February 10th because the neno --

THE W TNESS: Yes.

MR. CHERTOFF: -- indicates you' re incon ng
First Assistant.

So as of that point in tine prior to February
10t h, you had had sone discussion with Peter Verniero
concer ni ng whet her he had anbitions to nove on to the
court.

THE WTNESS: Yes. But not anything specific
with Justice Poll ack.

MR. CHERTOFF: And you don’t renenber
specifically when -- let ne ask you this question. At
any point in time from February 10th, 1999 to the
present day, have you ever heard from anybody when it
was that Peter Verniero first became aware that Justice
Pol | ack was thinking of retiring?

THE WTNESS: | have not.

MR. CHERTOFF: Al right. So you get this
assignnment. Wat do you do to put it into effect?
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Thi s assignhnment to conduct this State Police review

MR. MLLER Mke, can | nmake a suggestion?
This may be -- can we take a five-m nute break now?

MR CHERTOFF: Yeah.

MR. MLLER W’ve been going at it for a
whi | e.

MR. CHERTOFF: Actually, do you want to break
for lunch? It’s 12:15.

MR MLLER Well, I don’t know how nuch you
have. | would just as soon press forward and if we’'re
going to have to take a break for |lunch, we can take it
alittle bit later rather than stop now. W’ ve only
been goi ng since about 10:15. It’s now 12:15.

MR CHERTOFF: [t’'s up to -- | nean...
Al right. Let’s take a five-m nute break
then and we’ Il keep going.
(O f the record)
MR. CHERTOFF: | want to be conpletely clear

on this. Before February 10th, 1999, did you have any
suspi ci on or thought whatsoever that there was going to
be a vacancy on the Suprene Court by the sumer of 1999
that m ght be filled by Peter Verniero?

THE WTNESS: Not to ny know edge. No one
specifically told me that at all

MR. CHERTOFF: | don't want to hear -- |I'm
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not asking you specific, being specifically told.
Here’s ny question, it’s very straightforward. As of
February 10th, 1999, did you have any thought or
suspicion in your mnd that there m ght be a vacancy on
the State Suprene Court by the sumrer of 1999 that

m ght be filled by Peter Verniero?

THE WTNESS: | don't believe | did nor was
focused on that at the tinme.

MR. CHERTOFF: No one had had any
conversation with you what soever specul ati ng about the
possibility that as of February 10th, 1999 that within
a few nonths Peter Verniero mght be |leaving his
position to go to the Suprene Court?

THE WTNESS: This is anyone, not just the
Attorney Ceneral ?

MR. CHERTOFF: Anybody.

THE WTNESS: As | said, | had a belief that
at sone point in tinme there was a position that the
Attorney Ceneral nay be interested in. But | again was
not famliar with the vacancies.

MR. CHERTOFF: Here's ny -- I’'Il try it once
nore and | want to be very careful in the way | put the
question to you.

As of February 10th, 1999, had you had any
di scussion with any person specul ati ng about the
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possibility that Peter Verniero, within the next few

nont hs, m ght be leaving his position to take a -- to
fill a vacancy on the State Suprene Court?

THE WTNESS: | know that there were sone who
had believed that General Verniero was interested in
going on the bench. | can’'t say that as to the

specific period of tine that it would be.

MR. CHERTOFF: So are you telling us you had
no conversation as of February 10th, 1999 that Peter
Verniero mght within the next few nonths be leaving to
occupy a position on the Suprene Court?

THE WTNESS: | believed that he was going to
potentially be interested in doing that at sonme point.
But again, on February 10th, in terns of ny getting the
announcenent of State Police review, | can't say that I
knew at that tinme that he was leaving within a matter
of nont hs.

MR. CHERTOFF: |’mnot asking if you knew,
I’masking you if as of that tinme you had conversations
wi th anybody about the possibility that Peter Verniero
woul d be leaving his position to take a position on the
Suprene Court by the sunmer of 19997

THE WTNESS: Sitting here today, | don’'t
recall, but | just want to enphasi ze that, you know, in
Trenton there are runors that swell around and peopl e
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li ke to career specul ate and peopl e may have specul at ed
about that, but I was never involved in those specific
di scussi ons.

MR. CHERTOFF: And as of February 10th, 1999
did you ever hear from anybody that there was a
possibility that one of the Justices was about to --
wi t hdraw t he questi on.

As of February 10th, 1999, had you heard from
anybody that one of the Justices of the State Suprene
Court was considering the possibility of retiring by
t he sunmmer of 1999?

THE WTNESS: | nmay have. There were, you
know, some who were court watchers who were specul ati ng
who was going to be the next to | eave and there nay
have been sone di scussi on about the summer, but that’s
the best -- that’s the best | can recall

MR. CHERTOFF: Wen you had your conversation
with Peter Verniero before you took the job as First
Assi stant, you indicated you asked hi mabout what his
| ongevity was going to be, right?

THE WTNESS: Correct.

MR. CHERTOFF: And did he indicate to you in
any way, shape or formin that discussion that he
t hought within the next six nonths he m ght be |eaving
to go on to the court?
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(Pause)

THE WTNESS: |1'mtrying to recall and
bel i eve that there were discussions that he was
interested in being on the bench at sone point in tine
and that it depended upon what happened.

MR. CHERTOFF: Wat was the di scussion?

THE WTNESS: That he was interested in being
on the court at sone point in tinme and it depended upon
what the nature of the vacancies were on the court. So
that when | accepted the job as First Assistant | knew
it would be for a matter of tine, but | didnt know
anyt hi ng about Pollack at that tine.

MR. CHERTOFF: Did he tell you anythi ng about
the fact that he thought he might be |leaving within the
next several nonths?

THE WTNESS: It was very nuch left in terns
of it depends on vacanci es.

MR. CHERTOFF: Well, did he tell you he
t hought there m ght be a vacancy in the next severa
nont hs?

THE WTNESS: | don’t recall having that
conversati on.

MR. CHERTOFF: Did he tell you who he
antici pated woul d be repl aci ng hi n?

THE WTNESS: At what point in tinme?
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MR. CHERTOFF: Wen you di scussed the
possibility of your becom ng First Assistant?

THE WTNESS: | had di scussions with him
| ater after he announced he was | eaving as to who m ght
be next.

MR. CHERTOFF: Here’s ny question. Wen you
wer e di scussing the possibility of becom ng First
Assi stant, did you discuss with himwho m ght be his
successor if he left to go to the bench?

THE W TNESS: No.

MR. CHERTOFF: Now, you got this assignnent
and what did you do to set about -- well, what were the
el enents of the assignnment for the State Police review?

THE WTNESS: | think they ' re generally set
forth on that docunment. It tal ks about hiring,
pronotions, Internal Affairs and receipts of
conplaints, | think. If I can -- what nunber is that?

MR. CHERTOFF: Here, take a | ook. Refresh
your nenory.

THE W TNESS: What nunber is that, M.
Chertoff?

MR. CHERTOFF: | think it was Z-9.

THE W TNESS: Have | been shown that?
don’t think |I’ve been shown that one yet. Have |?

MR MLLER No, | don’t think you gave it to
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hi m

MR. CHERTOFF: GCh, I'msorry.

THE WTNESS: You marked it but you didn’t
show it to ne.

MR. CHERTOFF: I’'ll show you, here it is, Z-
9. Here's Z-9.

THE WTNESS: That's been marked but |
haven't seen it. That’'s the announcenent of the State
Pol i ce Revi ew Team

Thank you. You gave it to ne already, sorry.
Ckay.

MR. CHERTOFF: All right. Now, what were the
areas of focus that you were told about when you got
thi s assignnment on February 10t h?

THE WTNESS: On February 10th it related to
handl i ng public and internal conplaints fromtroopers
training. For supervisors. And internal discipline.
And there was al ready practices -- announcenent that
there was revi ew regardi ng pronotional practices and
al so regardi ng recruitnent.

MR. CHERTOFF: |Is there any nention of racia
profiling in this?

THE W TNESS: No.

MR. CHERTOFF: Wen you had your discussion
on February 10th with M. Verniero, was there a
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di scussion of racial profiling?

THE W TNESS: There was not a di scussion that
i nvestigating racial profiling per se was part of the
assi gnnent .

MR. CHERTOFF: When did you first come to
| earn that investigating racial profiling would be part
of the assignnment?

THE WTNESS: | think within a couple of days
-- a short period of tine after the announcenent of the
Review Team | think there was criticismthat it

wasn’t focusing on that issue.
MR. CHERTOFF: \Where was the criticismfronf

THE WTNESS: | think it was froma nunber of
sources, from newspapers, from perhaps the Bl ack
M nisters Council. Perhaps the focus was al so during a

period of time in which there was a Star Ledger article
that focused on arrests on the highway which reignited
a public focus in New Jersey on that issue.

MR. CHERTOFF: Now, here’s ny question. Wen
did you first learn that your assignnent would be --
and how did you first |earn your assignnment woul d
enconpass racial profiling?

THE WTNESS: | think it was | was present
when the Attorney Ceneral had a conversation with a
reporter within the next 24 hours in which there was a
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prom se that it would also focus on racial profiling.

MR. CHERTOFF: And that’s the first you heard
about it?

THE W TNESS: Yes.

MR. CHERTOFF: So how did you conme to be
present for that conversation?

THE W TNESS: Because | think that within the
next 24 hours there were a |ot of people who wanted to
talk to ne or talk to the Attorney General about what
the paraneters of this review would be and the Attorney
General was answering a nunmber of press inquiries with
respect to that.

MR. CHERTOFF: So again, the way you | earned
your assignment woul d now enconpass racial profiling
was by hearing M. Verniero announce it to a reporter?

THE WTNESS: Correct.

MR CHERTOFF: He hadn’t discussed it with
you i n advance?

THE WTNESS: Not that the State Police
review woul d focus on an investigation of racia
profiling at that tine.

MR. CHERTOFF: And were you surprised to hear
t hat when he announced it to a reporter?

THE W TNESS: Yes and no.

MR. CHERTOFF: Wy yes and no?
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THE WTNESS: Because | think it was a
logical criticismat that tinme that we weren’t focusing
on the specifics of racial profiling. And so | wasn't
surprised that that was a focus of sone of the
criticisnms at that tine.

MR. CHERTOFF: Before the reporter raised it
in the conversation with M. Verniero, had you said to

Peter Verniero, look, | think we ought to nake sure we
enconpass racial profiling in this State Police review?
THE WTNESS: | don’t think during that 24-

hour period | had had an opportunity to set forth or
anal yze exactly all that I was going to be doing in the
State Police Review Team
MR. CHERTOFF: Am | correct in drawi ng the
conclusion fromyour testinony that as it relates to
both the initial announcenent of the review and then
t he expansion of the review to cover racial profiling,
that you actually didn’t have any conversation with
Pet er Verni ero about what the substance of what you
wer e doing was going to be, but you sinply were
i nformed of things as they were put out to the press?
THE WTNESS: | accepted assignnments fromthe
Attorney Ceneral and | got themin different manners.
MR. CHERTOFF: Is it fair to say that the way
you got these assignnments was in the context of either
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press rel eases or statenents to the press?

THE WTNESS: In conjunction wth.

MR CHERTOFF: Now, was there a discussion at
some -- well, let me ask you this. 1’mgoing to show
you Z-12.

After you had your conversation, after this
announcenent was nmade to the reporter, when, if ever,
did you sit down with Peter Verniero to talk to himfor
the first time about what he wanted you to do with
respect to reviewing racial profiling?

THE WTNESS: At or around that tine within
the next 24 hours the instruction on racial profiling
was, “I want you to get to the bottomof it and to see
the degree of the problemand cone up with reforns that
wi ||l address the issue.”

MR. CHERTOFF: Did he tell you in this
conversation that he had had any previous invol venent
in looking at the question of whether there was really
racial profiling going on in general, not just the
falsification issue?

THE WTNESS: | don’t understand your
questi on.

MR. CHERTOFF: Well, when he says to you, “I
want you to get to the bottomof this,” what did he say
to you about racial profiling? Wat did he tell you
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about what had been | ooked at before? What he had been
i nvol ved in?

THE WTNESS: Well, | think General Verniero
was very concerned after the shooting as it relates to
my contact with him as it relates to the inpact about
the shooting, the inpact of that case, and on getting
to the bottomof racial profiling and dealing with the
i ssue and had been pushing Col onel WIllians in that
regard and that we’'re getting sone responses and that
was -- so it’s not -- | don't want to give an
i npression that it was all of a sudden on February 10th
that that’s the first tine that General Verniero was
concerned about the issue of racial profiling because
that’s not fair. | believe that he, you know, he did
enphasi ze that issue throughout 1998. So | just wanted
to make sure that it would be put in context.

MR. CHERTOFF: Well, when? Wat did he say
about it?

THE WTNESS: Well, part of it was that we
had to get to the bottomof the issue with respect to
falsification, and that was one of the methods of
trying to find out whether there was racial profiling.
Di scussions with respect to the timng of the Hogan and
Kenna case and the need to nove that case al ong nore
qui ckly than it was.
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MR, CHERTOFF: You nean --
SENATOR LYNCH: How and when did he enphasi ze
it in 1998?

THE WTNESS: | think it was after the
shooting and in terns of the requests for updates, he
did -- | want to nmake it clear that he did say that

there woul d be, you know, as it relates particularly as
it relates to the Hogan and Kenna investigation and
also as to the Troop D audit, that if there ever cane a
point in tinme where there was any resource problens
with respect to any of those matters, that we shoul d be
putting the entire Departnent’s resources on those
cases.

SENATOR LYNCH: The primary focus was on
Hogan and Kenna.

THE W TNESS: Hogan and Kenna and al so on
Troop D. | advised the State Police, based upon
representations fromthe Attorney Ceneral, that it was
not only supposed to be State Police resources, but
what ever the Division of Crimnal Justice could do to
assi st that.

SENATOR LYNCH: When you say Troop D, the
Troop D investigation as it relates to Hogan and Kenna.

THE WTNESS: No -- well, no, it wasn't --
the Troop D investigation as it relates to going beyond
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Hogan and Kenna.

SENATOR LYNCH: So he put a great deal of
enphasis on that in 19987

THE W TNESS: Yes.

SENATOR LYNCH: Starting when?

THE WTNESS: Starting after the -- starting
after the shooting and then after being advised of the
falsification issue in June of 1998. And his response
was in terns of instructing ne to nobilize
i nvestigative resources within the Dvision of Crimna
Justice and State Police, to ensure that those
i nvestigations were being foll owed.

SENATOR LYNCH: And you talked to hima
nunber of tinmes in 1998 specifically about the
activities that he wanted conducted in response to the
t hought that there m ght be racial profiling?

THE WTNESS: Well, | think -- | did have
frequent contact with the Attorney CGeneral. Wile the
primary issues were racial profiling, | did have a

nunber of conversations with himduring 1998 on that
subj ect .

M5. GLGADING |1'd like to clarify sonething.
The Troop D audit and Hogan and Kenna i nvestigation,
who was conducting whi ch?

THE W TNESS:. The Hogan and Kenna
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i nvestigation was essentially an investigative task
force and that included nenbers of the New Jersey State
Police Major Crinmes Unit. It included representatives
of the Division of Crimnal Justice and it also

i ncl uded sone investigators fromthe Burlington County
Prosecutor’s Ofice, which is the office where M.
Gerrow was from And there was a group, so State
Police's involvenent in that was very nmuch -- that
Major Crines Unit, with soneone being assigned to the
falsification case. And then as it relates to the
Troop -- what we have referred to as the Troop D audit,
which I got the synopsis of in February of 1999, that
was bei ng handl ed out of Internal Affairs by State
Police with the instruction that if there cane a tine
that additional resources were necessary, that

i nvestigators fromDivision of Crimnal Justice would
get assigned to assist with that. So it was separate
teanms, if you wll.

M5. GLADING Was | AB working with and
reporting its findings to Crimnal Justice on the
progress of the Troop D audit?

THE WTNESS: Yes. And | believe that | --
that’s part of what | spoke about already in terns of
the progress reports that we received on the Troop D
audi t.
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M5. GLADING And why is that? Wy -- so
these were not really separate -- these were not really

separate investigations --

THE WTNESS: Oh, yes -- oh, yes, they were.
And let ne make -- it would be hel pful to understand is
because there cane a point in tinme in which the Hogan
and Kenna matter was part of a crimnal investigation
and there was a task force and a group handling that
portion. As it relates to the Troop D audit, what
happens is Internal Affairs conducts that audit and
when they get to a tinme in which they want to present
it for possible crimnal referral, they do. So there
was different natures of relationship between the
Division of Crimnal Justice on each of those. So it
wasn’t the sane teans. It wasn’'t the sanme group of
people. You nmay have sone cross-over of individuals in
the Division of Crimnal Justice and State Police
because of the way the hierarchy goes. But they were
separ at e.

M5. GLADING | understand the distinction
you’' re maki ng, but was Lieutenant Sachetti and his team
and Col onel Dunl op, were they keeping M. Gerrow
appri zed of their findings in the course of the Troop D
audi t ?

THE WTNESS: They were -- | don’t know if it
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was JimGerrow. | presune -- | think they were nore
frequently with Chuck Grinnell and Debra Stone.

M5. GLADING And why woul d they have been
doing that if Troop D was to | ook at genera
fal sification issues and Hogan and Kenna was to | ook at
those two troopers?

THE W TNESS: Because Ji m Gerrow was focusi ng
nore on Hogan and Kenna and Grinnell and Stone were
advi sing and woul d often advise with respect to
Internal Affairs referrals fromthe New Jersey State
pol i ce.

M5. GLADING Was Jim Gerrow apprized of the
ongoi ng status of the Troop D audit?

THE WTNESS: | presune that Chuck Ginnel
at tinmes would, but I -- let ne enphasize, | don't
recall the extent to which that Gerrow was at the
nmeeting in which | received presentations with respect
to the Troop D audit. | think by way of exanple that
the February 10th neeting included Stone and Gi nnel |
but did not include Jim Gerrow.

M5. GLADING Can we stay with the Troop D
audit for alittle bit here or --

MR. CHERTOFF: Actually I'd Iike to just for

a second --
M5, GLADI NG Sur e.
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MR. CHERTOFF: -- | want to nmke sure | --
maybe we’' || conme back to it, but I want to, there’'s a

little piece | want to get into here.

O her than the Troop D audit in 1998, did
Peter Verniero ever to your know edge direct anybody to
| ook nore generally at the issue of racial profiling,
apart fromthe issue of falsification of records in
19987

THE WTNESS: Oher than the | aw enforcenent
summt designed to deal with it on a community | aw
enforcenent rel ations aspect and try to deal with that
i ssue nore broadly in terns of an investigation --

MR. CHERTOFF: Yeah.

THE WTNESS: -- a new investigation of
aggr egat e nunbers --

MR. CHERTOFF: Right.

THE WTNESS: -- or that? No.

MR. CHERTOFF: So the first tinme that there
was to be a general review of the nunbers of racia
profiling was after February 10th when you heard that
your mandate was going to be now expanded to incl ude
racial profiling, correct?

THE WTNESS: Correct.

MR. CHERTOFF: And would it help you to pin
down in tinme when this happened to | ook at Z-12, which
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is a February 16h press release, regarding the State
Police review?

THE WTNESS: It does, but it doesn't change
nmy prior answer. This deals with a separate event. |
bel i eve that the expansion of the review was within a
24- hour period based upon a tel ephone call with the
Attorney Ceneral and Cathy Baracarter of the Star
Ledger. And | believe that’s when that occurred.

MR. CHERTOFF: And let me ask you with
respect to this docunent in front of you, Z-12.

THE W TNESS: Yes.

MR. CHERTOFF: That refers to a nmeeting with
the Black Mnisters Council. Had you been present at
t hat neeting?

THE WTNESS: Yes, | was present at that
nmeet i ng.

MR. CHERTOFF: And in the neeting were there
agai n conplaints raised or issues raised about the
i nportance of review ng racial profiling?

THE WTNESS: At that neeting one of the
maj or focuses was that the State Police Review Team
didn't have the integrity to do the investigation and
it should be referred to the Justice Departnment and we
should not do it.

MR. CHERTOFF: Now, at that point in tine did
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you know there was a Justice Departnent investigation
of racial profiling?

THE W TNESS: Yes.

MR. CHERTOFF: \When did you first |earn about
t hat ?

THE WTNESS: Again, | think I spoke
previously that sonetine after the shooting. Wether
or not I may have had sonme know edge that it was out
there and existed. | certainly saw the docunents.
There was sone di scussi on because of Jack Fahy after
the shooting that either from OAG or from sonebody from
State Police, there was a reference to -- or from Carl
WIllians to the Justice Departnent investigation. But
until February of 1999, | did not see any docunents or
have any information or was | involved in anything with
respect to the Justice Departnent investigation.

MR. CHERTOFF: \Wen did you first get
i nvolved with the Justice Department investigation?

THE WTNESS: | believe that being aware of
it at the tinme that the State Police Review Team was
announced, | believe that |ooking at all of the issues,
and now being the incomng First Assistant, the First
Assistant often takes roles as it relates to State
Police, that that was, | thought, an absolute clear
corol lary assignnent, was for ne to get actively
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i nvol ved and take control of our dealings with the
Justice Departnent.

SENATOR GORMLEY: Wat was that date that you
t hought that you should becone involved with the
Justice Department review?

THE WTNESS: Well, it was certainly within,
you know, the first ten days of nmy handling the State
Police review | --

SENATOR GORMLEY: That was --

THE WTNESS: |’ m sorry.

SENATOR GORMLEY: -- February of ‘99 or so.

THE WTNESS: Correct.

SENATOR GORMLEY: Gkay. Wiy didn't you think
the sane thing when you were assigned to review the
Hogan and Kenna matter?

THE W TNESS: Because | viewed nyself as
sonmeone who was a professional prosecutor whose role it
was to do a crimnal --

SENATOR GORMLEY: You were | ooking at a case.

THE WTNESS: | was | ook at a case and an
i nvestigation. And that once those were conpl eted,
that those may have ancillary effects. But until |
conpl eted them they wouldn’t have -- that | didn't
have i nvol venment .

SENATOR GORMLEY: Wen you started Hogan and
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Kenna, you were ware of the Justice Departnent review
t hough?

THE WTNESS: | said | nay have been aware of
it. | was not briefed. | don't recall anything about
the specifics of it other than the Justice Departnent
had been | ooking into issues regarding the State
Police. | was not famliar with anything with respect
to the production.

SENATOR GORMLEY: Hogan and Kenna, that
started in April of ‘98.

THE WTNESS: Correct.

SENATOR GORMLEY: Did you ask for any of the
i nformati on that was being garnered as a result of the
Departnent of Justice review? Did you say sone of this
mght reflect on it? It seens |ike an overl ap.

THE WTNESS: Well, no. Again, as it relates
to the focus at the tine, we had asked for anything
relating to Hogan and we received that and certain
docunents at the tinme, but we certainly did not receive
over fromState Police if a request was nade in My of
1998 for all audits and arrests, we only received 12
pages in May of 1998, June of 1998 --

SENATOR GORMLEY: So what --

THE WTNESS: -- and not the vol unme of
docunents that | received subsequently.
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SENATOR GORMLEY: So what they sent to you in
May of ‘98 as a result of your request to the State
Pol i ce, excluded docunents that weren’'t related to
Hogan and Kenna?

THE WTNESS: It excluded all of the
information with respect to the 30-day sanpling that
occurred in the Justice Departnent review, yes.

MR CHERTOFF: Well --

M5. GLADING Excuse nme. Well, if I can just
-- since the witness raised it. D d M. Rover bring
that information to you at sone point at the end of
February?

MR. CHERTOFF: |’mabout to get into this
actual ly --

M5. GLADING (Ckay. kay, go ahead.

MR. CHERTOFF: -- with a docunent.

So let ne just tee it up. | have in front of

you Z-13 which is a letter to the Acting Assistant
Attorney Ceneral of the Gvil Rights Division from
Peter Verniero on February 17th, 1999.

THE WTNESS: | see that.

MR. CHERTOFF: And did you see this before it
was sent? You drafted this before it was sent?

THE WTNESS: If | may -- I'mtrying to
refresh one thing with ny cal endar right here. W
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cal endar, which is Z-8, reflects that on February 17th,
1999 at 11:15 it has a neeting profiling with AG and
George Rover. And | believe that two things occurred
at that tinme. One was a conversation with -- | don’t
think it was Bill Lanlee, but someone at the Justice
Departnent, Civil R ghts Division as it relates to the
i nvestigation. And then sone discussion of the
creation of this letter to advise the Justice

Depart ment .

MR. CHERTOFF: Who called the neeting?

THE W TNESS: The Attorney General

MR. CHERTOFF: And you were there and M.
Rover and the Attorney Ceneral, right?

THE WTNESS: Correct.

MR. CHERTOFF: Had you previously talked to
M. Rover about this Departnent or Justice
i nvestigation?

THE W TNESS: No.

MR. CHERTOFF: And what was -- tell us about
the discussion at the neeting and the conversation with
t he Departnent of Justice in Washington.

THE WTNESS: | recall that there was a
conversation with the Justice Departnent as it relates
to identifying what we were doing and a comm t nent of
our cooperation.
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MR. CHERTOFF: Did they call you or did you
call then?

THE WTNESS: Wat |I'mtrying to recall is
around this tine is there were calls com ng out around
the 14th or 15th of February for the Justice Departnent
to come in and do an investigation. And | believe at
or around that tinme is when the Justice Departnent nade
public that they had an investigation and this may have
been intertwined with that.

MR. CHERTOFF: Now, in the letter here it
says, “As you know, our two officers have been engaged
i n ongoi ng di scussions as part of your national role in
reviewing simlar issues regardi ng | aw enforcenent
agencies in other states. W have kept you apprized of
the status of litigation and have provi ded you with
i nformati on regarding the practices and policies of the
New Jersey State Police.’

Was there a discussion in the neeting about
t hat passage or the substance?

THE WTNESS: | believe -- | believe that
when | cane into the neeting | don't think it was a
drafting of the letter neeting, | think there was a

draft of the letter.
MR. CHERTOFF: Was there a di scussi on about
t hat passage and what had been done?
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THE WTNESS: | think it was -- | think it
was sinply the Attorney General showed it to Rover and
asked Rover whether or not he thought the letter was
accurate or appropriate, or sonmething to that effect.

MR. CHERTOFF: And did Rover say it was
accurate?

THE WTNESS: He said that it was an
appropriate letter.

MR. CHERTOFF: Did he say it was accurate?

THE WTNESS: He did not add any changes to

the letter. | don't renmenber himusing the phrase as
to whether it was accurate. |t could have been he
reviewed it and said -- and handed it back w t hout

saying the phrase that it’s accurate.

MR. CHERTOFF: Was there any discussion at
this nmeeting on February 17th about whether information
was bei ng hel d back fromthe Departnent?

THE W TNESS: No.

MR CHERTOFF: Is this the first tine, this
neeting on February 17th, that you personally got
involved in the issue of dealing with the Departnent of
Justice on this matter of profiling?

THE W TNESS: Yes.

MR. CHERTOFF: Did you cone to |learn shortly
after this nmeeting of February 17th that information
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had been held back fromthe Departnent of Justice?

THE WTNESS: | canme to learn a couple of
things of which that was one of the things that I
| ear ned.

MR. CHERTOFF: \What were the couple of things
you cane to |earn?

THE WTNESS: Shortly after this | turned to

George Rover and said -- because | renenber that we
sent | ots of docunents down there, and | said, George,
what do the nunbers show? And he says, “I don’t know.~
And | --

MR. CHERTOFF: \When you say the nunbers, what
did you nean by the nunbers?

THE W TNESS: What do the docunments that we
sent to Washi ngton show? Do you have a statistica
summary for ne? Wat do they show? And he told ne
that his role was as a conduit for the docunents, not
to analyze them And | insisted that I wanted an
accounting of all the docunments and | wanted
statistical analysis provided to me as soon as
possi bl e.

MR. CHERTOFF: What was the second thing?
You said there were a couple things you | earned.

THE WTNESS: Well, then as | received a -- |
received a box of docunments that | had asked -- because
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I had nade the decision at that point in tinme that part
of what we were doing with the State Police review was
it was ny determnation that | wanted to start

absol utely anew on this and not to really rely on -- |
wanted to start anew and | nmade new assi gnnents to
people within the Division of Crimnal Justice that I
had worked with. So | had nmade a determ nation that --
you' |l see in the assignnents that | give out on the
State Police Review Team project | assigned nysel f
racial profiling as a |lead and |I al so assi gned nyself
as a lead to work with the Justice Departnent. And I
made a determ nation at that time that | wanted to have
-- | needed to get control over the issue of what the
status of the production was.

MR. CHERTOFF: Your neeting on February 17th,
as of that point you understood that Rover had been the
principal liaison with the Departnent of Justice?

THE WTNESS: | learned that at the tine. |
don't know if | knew that before then.

MR. CHERTOFF: Did you know t hat Rover was
reporting directly to the Attorney General ?

THE WTNESS: | think that there hadn’t been
much activity on the Justice Departnent review for
quite sonme time and he may have had contact with First
Assi stant Hespe at sone point on sone issues with
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respect to that during his tenure. So | don’t
necessarily know whether it was absolutely direct.
There were tinmes it was through Al ex Waugh
subsequently |l earned, or the First Assistant Hespe.
But it was a different -- it was a --

MR CHERTOFF: Different chain-of-conmand.

THE WTNESS: It was a different chain

MR. CHERTOFF: It was out of your chai n-of-
conmand?

THE W TNESS: Absol utely.

MR. CHERTOFF: On February 17th at the
neeting with the AG was there any discussion at that
neeti ng about what are the nunbers? Wat do the
nunbers show that we’ve been telling the Departnent of
Justice --

THE WTNESS: | had that discussion -- | had
the discussion with -- | conpleted that neeting. W
had the discussion. This letter went out and | had a
di scussion with Rover that said, you know, what do the
nunbers shows? And what are our nunbers? What
statistical analysis can | get? And his response was
that he had forwarded the docunments but he didn't have
a breakdown for ne.

MR. CHERTOFF: But there was no discussion of
that at the neeting with the Attorney CGeneral on
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THE WTNESS: No. | think the neeting was a
very short neeting. | think it was with respect to the

letter and then | followed up with Rover

SENATOR GORMLEY: If | may.

THE W TNESS: Yes.

SENATOR GORMLEY: He said just forwarded
down. That’'s all he did.

THE WTNESS: He told nme that his job was to
coll ect and forward the docunents.

SENATOR GORMLEY: Not to read. |’ m not
trying to be -- and | amnot trying to be facetious
here. Secretaries could have done what he was sayi ng
he was doi ng.

THE WTNESS: No, at that tinme he inforned ne
that his role was to collect docunents as it relates to
the production of records to the Justice Departnent.

SENATOR GORMLEY: So he woul d col |l ect them
Wul d he send themto a superior to |look at first or
woul d he just send them wi t hout being reviewed?

THE WTNESS: | don’'t know the answer to that
questi on.

MR. CHERTOFF: Did he give you a nenp within
a matter of days acconpanying a box of docunents that
i ndi cat ed what he produced and what he had not produced
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to the Departnent of Justice?

THE WTNESS: There was a delivery of a box
of docunments and this letter.

MR. CHERTOFF: This letter being what we’ ve
mar ked as Z- 14.

THE WTNESS: |'msorry. Z-14, which is
February 26t h.

MR CHERTOFF: A nenp to you, correct? A
meno to you?

THE W TNESS: Yes.

MR. CHERTOFF: And the nmeno -- you | ooked at
the meno, | take it?

THE WTNESS: | did look -- | did look -- let
me point one thing out. | did |ook at the neno and
then -- yes, | did |ook at the neno.

MR. CHERTOFF: And on the third page it
i ndi cates these are numerous docunents | have not
produced to DQJ and they include the follow ng. And
they list a 1996 stop audit of Mborestown station.
Li eutenant G lbert. A statistical breakdown of notor
vehicl e stops for the sanple dates. Audit |AB,
Perryville, Washington station. Hunterdon County
statistics. doucester County data base arrest data.
You saw all that stuff had not been produced.

THE WTNESS: Correct.
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MR. CHERTOFF: Did you have a conversation
wi t h sonmeone about that?

THE WTNESS: | had a conversation with Rover
about that.

MR. CHERTOFF: What was the conversation and
when?

THE WTNESS: | said -- | said were these
called for essentially in the docunent production? And
then he went through a description, which | after the
fact generally agree with, that it was often hard to
identify exactly what Justice was |ooking at because
they had that one -- he reviewed the formrequest that
they had and said that there were oral requests. But
that sonme of these docunents were docunents that may
have fallen within the request.

MR. CHERTOFF: Did he tell you whether
someone told himthat he could w thhold those
docunent s?

THE W TNESS: He advised ne at that tine that
they had -- there had -- some of the docunents -- there
had been a decision not to forward sone of the
docunents.

MR. CHERTOFF: And who did he tell you nade
t he deci sion?

THE WTNESS: | didn't have that discussion
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with himat that tine. He told nme what his --
essentially what his chain was. And then ny
determination at that point in time was | needed to get
an absolute feel for and bring sonebody else in to | ook
at the requests and find out exactly what the status of
this production was.

MR. CHERTOFF: Did you have a conversation
with M. Rover at anytinme where he told you who nade
the decision for himnot to turn over sone of these
docunent s?

THE WTNESS: He had told ne that he had --
was supervi sed by Executive Attorney General then Al ex
Waugh at the tine. But frankly, at that point in tine
| wanted to get a feel for what the request was and
make an eval uati on.

MR. CHERTOFF: Listen to my question.

THE W TNESS: Ri ght.

MR. CHERTOFF: At any point in tinme, from
February 1999 to the present nonent, did M. Rover tel
you who nade the decision to withhold the docunents or
some of the docunments that are contained in this nmenp?

THE W TNESS: He advised ne that what he did
he did in consultation with Attorney General Waugh and
sonetinmes Attorney General Verniero.

MR. CHERTOFF: Ckay. What did he tell you
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Vell, let me withdraw the question.

When did he --

THE WTNESS: Well, at that point in tinme --

MR. CHERTOFF: \When did he -- let me stop
you.

THE WTNESS: Al right.

MR. CHERTOFF: \When did he tell you that the
deci si on-nmaking with respect to wi thhol di ng docunents
had been done in consultation with Executive Assistant
Attorney Ceneral Waugh and sonetines with Attorney
General Verniero?

THE WTNESS: Well, let ne nake sure of one
thing, if I can. One thing that’'s clear. That was in
conjunction with his conversation with me in which he
said there was a lack of clarity and he put it in the
context of on sone of the docunents it wasn’'t
absolutely clear as to whether they should go or not.
He did not say that he specifically said there was
sonething that had to go and wasn’'t -- that didn't go
that he absolutely knew had to go.

MR. CHERTOFF: Al right. Wth that
qual i fication about the anbiguity, when did he tell you
that the deci sion had been nmade in consultation with
Al ex Waugh and sonetines Peter Verniero?




O©CoOO~NOOITRAWNE

O©CoO~NOOITRAWNE

Exam nati on - Zoubek 146

THE WTNESS: Well, | think it was in
connection with, you know, | forwarded the docunents
and I was, you know, | was in touch with Al ex Waugh on

everything | did.

MR. CHERTOFF: Ckay.

THE WTNESS: And | did not -- | did not at
that tinme then go break down this docunment exactly.
And there’ s an intervening event that distracted ny
attention for a couple of days.

MR. CHERTOFF: We'll get to that in a second.

At some point did you have nore di scussion
with M. Rover where he told you basically |ook, this
deci sion was nmade in consultation with M. Waugh and
M. Verniero?

THE WTNESS: Well, he had told -- | nean he
had already -- he had already told ne that he had done
things -- he gave ne the notion that he didn't send

anything without talking to Al ex Waugh.

MR. CHERTOFF: And what did he say about
Peter Verniero and his involvenent in this?

THE WTNESS: He said that he had worked with
Al ex Waugh and the General, but | didn't have any
specific conversation with himas it relates to
speci fic docunents.

MR CHERTOFF: What about his relation to the
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general concept of wi thhol di ng docunents? Did you have
further conversation with himabout that?

THE WTNESS: | told himthat | was going to
review this to be absolutely clear as to what we were
supposed to be sending and what we weren’'t going to be
sending and | was assigning sonebody new to be handling
this issue who would be in contact with himto ask him
and find out and conpare so that we coul d nake an
assessnment of -- because | don’t know of at this point
-- | may have already schedul ed or had discussions with
-- because | think I had a followup call after that
February 17th letter to the Justice Departnment where |
call ed and introduced nyself and said I'd Iike to cone
down to talk to you about what’s going on. And then
t hought it was incunbent as soon as | saw this and
heard this to nake an assessnent of what the status of
that production was and | assigned M chael LoGal bo from
the Division of Crimnal Justice to that project.

MR. CHERTOFF: | want to ask you again before
we nmove on slightly. | want to ask you just to give us
the totality of what you heard from M. Rover from
February 1999 to the present day concerning the
deci si on- maki ng process about wi thhol di ng docunents and
who was i nvol ved.

THE WTNESS: As | said, the limt of what he
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told me was essentially | was only the docunent

producer. | didn't look at it for a statistica
analysis. And | consulted on whatever | did with
Attorney Ceneral -- with Executive Attorney General
Waugh.

MR. CHERTOFF: And with the Ceneral ?

THE WTNESS: He said his contact point was
Al ex Waugh.

MR. CHERTOFF: But he told you that the
deci sion was made by M. Waugh and the Ceneral ?

THE W TNESS: Again, what he did was he
descri bed the process that he had engaged in, that |
then determ ned I was changing --

MR. CHERTOFF: Here’s ny question. | don’t
want to know what you decided to do. | want to know
what did he say about the role of the General in
connection with the issue of transmtting or
wi t hhol di ng docunent s?

THE WTNESS: Wsat he said to nme was that he
didn’t act on his own, that he did it in consultation
with Al ex Waugh. And he didn't say anything
specifically in terns of approval or not by the
Attorney Ceneral.

MR. CHERTOFF: | thought you told us a nonent
ago that what he said to you was that he did it in
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consultation with Al ex Waugh and the General? Are you
changi ng that or --

THE WTNESS: No, no. | said everything he
said he did | did with Alex Waugh and the General. As
it relates to docunents, he said he would review those
docunments with Alex -- with Al ex Waugh

MR. CHERTOFF: So he said everything he did
-- | want to nmake sure I'’mclear. He said everything I
did |1 did in consultation with Al ex Waugh and the
General, right?

THE WTNESS: That's -- that’'s what he --
that’s what he told ne in general as to what he did.

As it relates to specific docunents, he said he would
have contact with Al ex Waugh. There was never any

di scussion of specific w thholding decision on a
particul ar docunent.

SENATOR GORMLEY: If | may. He made the
quote he just forwarded it. And that’'s what he said to
you and you' re stating that accurately. But he then,
whi ch seened to be sonmewhat inconsistent, then at | east
inferred that he also reviewed the docunments. He just

didn't forward them he nmust have read them | mean by
the fact that he reviewed -- | nean they don’'t nake
sense the --

THE WTNESS: Well, his --
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SENATOR GORMLEY: -- two sentences toget her,
but it seenms as though he did say both things. And I'm
not -- you're just accurately repeating what he said.
They seemto be inconsistent. |’mjust curious about
that. Did that strike you as being -- he said he just
forwarded it and then he’d reviewit. | nean they
strike me as being -- it’s obviously inconsistent.

THE WTNESS: Well, | think -- that was in

response to ny question of what did the docunents show
and that’s when he answered that | just forwarded them

SENATOR GORMLEY: Thank you.

MR. CHERTOFF: Did you have a -- after this
conversation with Rover, did you have a conversation
with Attorney General Verniero about his role in this
deci si on about handl i ng docunents and his invol venent
wi th Rover?

THE WTNESS: | told himthat | was concerned
with respect to whether all docunments had gone down.

MR. CHERTOFF: You told Peter Verniero this?

THE W TNESS: Yes.

MR CHERTOFF: Wen was that conversation?

THE WTNESS: |t woul d have been sonetine
after these docunents were received.

MR CHERTOFF: Were was the conversation?

THE WTNESS: They' re always up in his
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of fice.

MR. CHERTOFF: And | want to hear it as
specifically as possible what the conversation was
concerning this issue with the docunents with M.
Ver ni ero.

THE WTNESS: He asked nme to do an assessnent
of it and make sure that whatever needed to go down,
goes down.

MR. CHERTOFF: Let me stop you. You went in.

THE W TNESS: R ght.

MR. CHERTOFF: What did you say to hinf

THE WTNESS: | said | have concerns. One,
I’ m concerned about I’m not going to have George Rover
involved in this. |'mconcerned about the | evel of the

production. And | need to nmake an assessnent of what
has and hasn’t gone down to the Justice Departnent.

MR. CHERTOFF: And what did he say?

THE WTNESS: He said find out whatever needs
to be done and nake sure the docunents go.

MR. CHERTOFF: Did you ask hi mwhether he was
i nvol ved in the decision-maki ng process about producing
docunent s?

THE WTNESS: | did not.

MR. CHERTOFF: Wy not?

THE W TNESS: Because at that point in tine
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was identifying the problemto him | did not ask him
whet her or not he had been involved in any of the

deci sions. Because keep in mnd at this point | had
received an introduction fromM. Rover as to his

i nvol venent, which wasn’t necessarily the nost precise
description of his involvenent in the matter, and I

t hought before -- no, this was a serious issue which
before I nade any judgnents with respect to that, |
needed to have an eval uation done of exactly what the
status of docunents were. And so | reported that but |
hadn’t reached, you know, a conclusion at that point as
to the status of the production.

MR. CHERTOFF: Did you ever have a
conversation with Peter Verniero about his invol venent
with respect to the decision to transmt or wthhold
docunent s?

THE W TNESS: No.

MR. CHERTOFF: Wy not?

THE W TNESS: Because at that point | went
up. | saw there were problens in the production. |
found on both sides -- | found fromthe Justice
Depart nent perspective and | told this to the Justice
Departnent, that | had a great deal of difficulty
recreati ng what the Justice Departnent had asked for.
That there were only two letters that were requested
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and that there was a blank formand then a very | ow

| evel, very lowlevel Justice Departnent enployee who
was every once in a while maki ng a phone call and
asking for records. | had a --

SENATOR GORMLEY: Wile talking to George
Rover .

THE WTNESS: Talking -- asking M. Rover for
records. | had a great deal of difficulty recreating
what those requests were fromthe Justice Departnent.
And so that factored into that ny analysis as to
whet her or not, you know, it was a formalized request
with a response. It was very hard for ne to recreate
that. So frankly, | noved into at that point trying to
sol ve any potential problem

MR. CHERTOFF: Let nme ask you this. To be
bl unt, what kind of relationship did you have with
Peter Verniero at this time? Ws it one in which you
felt confortable dealing with himor was it a nore
formal and distant rel ationship?

THE WTNESS: | felt confortable dealing with
himbut | was there as soneone who had an assi gnnent
and nmy assignnment at that point was to grab a hold of
this and to get it noving, | thought, where it needed
to be noved and | cane up and advised himas to what |
was going to do. | hadn’t conpleted any analysis. MW
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staff hadn’t conpleted an anal ysis of the production.

I knew | had concerns about how organi zed it m ght have
been and how t he Justice Departnent had done it. And
that’ s what | did.

MR. CHERTOFF: But at any point did you ask
him at sone point what was your thinking about this?
What were you thinking about, you know, how this ought
to be handl ed?

THE WTNESS: | did not because he -- his
instruction to ne was to nake sure that there was a
conplete -- a conplete production and based upon ny

relationship with himl| thought that that’s what he
woul d have want ed.

MR. CHERTOFF: Now, then there cones a point
intime --

M5. GLADING Before we |eave this topic. |
just have -- we’ve seen docunents and heard testinony
about on at |east two occasions, once M. Waugh asking
-- persuading Justice to defer sending a letter and
once by M. Rover in a neno to M. Waugh sayi ng that he
had persuaded Justice not to put a request in witing.
Was there ever any indication to you that there was an
affirmative and aggressive effort by individuals to
keep the paper coming fromthe Departnent of Justice to
a mninmn? To keep requests out of witing? D d you
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ever ask M. Rover is this all the paper we’ ve got, we
don’t have anything else from Justice?

THE W TNESS: Frankly having been with the
Justice Departnment for ten years, | was very surprised
when | saw the | ack of documentation with respect to
the Justice Departnent’s requests on this.

M5. GLADING Did you express that surprise
to M. Rover?

THE W TNESS: Yes.

M5. GLADING Did he indicate that he had on
at | east one occasion and M. Waugh had on one occasion
asked Justice not to put things in witing to thenf
Successfully ask themto?

THE W TNESS: There wasn’t a di scussion of
that. There was just a description or the process.

M5. GLADING  Ckay.

MR. CHERTOFF: All right. Now, you said
there’s an intervening event. |Is that when Col one
WIllians gets fired?

THE WTNESS: Yes. As a matter of fact, the
afternoon of the 26th I had a neeting with Col one
Wl lianms and the other two Lieutenant Col onels and then
on Sunday the Colonel is termnated. And so --

MR. CHERTOFF: What was your involvenent in
t hat deci si on?
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THE WTNESS: | was advised of it. | had no
i nvol venent of it.

MR. CHERTOFF: You had no know edge about how
it happened?

THE WTNESS: | was -- | -- the Star Ledger
except maybe in Atlantic City, you can’'t get the Star
Ledger in South Jersey, so | picked it up on line that
norning and | read the story and then later on in the
day | received a call fromthe Attorney General who
advi sed nme that Colonel WIIlians had been -- had
resigned and that -- asked to tender his resignation.
And that was inportant for me to know because | was
then -- | then had to -- then Lieutenant Col one
Fedorko fromthat nonent on was the person | had to
deal with.

MR. CHERTOFF: Do you know if the Attorney
General’s Ofice had set up the interview that Col one
WIllians had with the Star Ledger?

THE WTNESS: | know that it was a request --
the Attorney CGeneral’s Ofice -- it was a request that
cane in to the State Police which was handl ed out of
their press office.

MR. CHERTOFF: Did the Attorney General’s
O fice have any involvenent with the decision to have
him-- to let himgive the interview? If you know.

Exam nati on - Zoubek 157

THE WTNESS: He inforned us -- he would have
informed with respect to the interview

MR. CHERTOFF: I n advance.

THE W TNESS: Yes.

MR. CHERTOFF: Now, do you know as of that
point in tinme, had you heard that there was any desire
or intent to renove Colonel WIllians fromhis position
bef ore February 28th?

THE WTNESS: | had expressed to the Attorney
General ny concerns about Colonel WIlians' |ack of
aggressi ve | eadership on sone issues and | knew t here
was frustration with sonme of his perfornmance at that
point in tine.

MR. CHERTOFF: Had you heard that they were
| ooking to renove hinf?

THE WTNESS: | knew that -- wouldn't say
| ooked to renmove him but to | ook at his performance.

MR. CHERTOFF: And who had you heard t hat
fronf

THE WTNESS: | raised the issue with the
Attorney Ceneral based upon a nunmber of things that
happened i n Decenber, January and February.

MR. CHERTOFF: And what did the Attorney
General say back to you?

THE W TNESS: That he shared nmy concerns as
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it relates to -- that Colonel WIIlianms was not stepping
forward to help lead the State Police in this difficult
period of tine.

MR. CHERTOFF: Now, on March 11 you had a
neeting with Col onels Dunl op and Fedorko and sone ot her
peopl e and nade a request for docunents about racia
profiling?

THE WTNESS: Yes. And that was the second
neeti ng where | had di scussed that issue.

MR. CHERTOFF: \When was the first mneeting?

THE WTNESS: The first neeting was on
February 26th I nmet with Colonel WIIlians, Colone
Fedor ko and Col onel Dunlop out at State Police
headquarters later in the afternoon to sit down at that
point intine and review with them just nyself and the
three of them of where, you know, setting up the State
Pol i ce Review Team the processes. | believe |
followed that up with a neno to it would have then been
Fedor ko because that was -- it was in between the
interview and his resignation. | sent a follow up
|l etter to Fedorko saying one of the things | wanted was
a contact with respect to records and |I’'d be getting
back with himas to what records we were | ooking for.
And | net with Fedorko and Dunlop on the 11th and
tal ked to them about the need to have a production of
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records.

MR. CHERTOFF: And this is a production from
whont?

THE W TNESS: Production from State Police.

MR. CHERTOFF: And this is in addition to
records that had previously been produced to Rover?

THE WTNESS: | was -- at that point in tine
| had responsibility for this assignnment. | had
experience, not necessarily -- | had experience there

had been issues in terns of getting all docunents over
from State Police when necessary. And | nade a request
at that tinme to both Fedorko and Dunlop that | wanted
everything that existed on the subject matter over
there. | outlined to them what ny understandi ng was of
a conpl ete docunent production and that |I neant -- |
was very serious about ensuring that we got al
docunents, including informal and ot her nenps that

m ght exi st over there.

MR. CHERTOFF: Now, then you got a delivery
on March 15t h?

THE WTNESS: Then | had -- on March 15th
there was Tom G | bert and Col onel Dunlop were there
with others fromthe Division of Crimnal Justice and I
recei ved the bl ue binder.

MR. CHERTOFF: And the blue binder is what |
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will put before you has been marked as G 33 for
identification.

THE W TNESS: Ri ght.

MR. CHERTOFF: Now, how did they cone to be
there on March 15t h?

THE WTNESS: It was ny inpression and ny
recollection was that it was a followup in part to
sonme of ny discussions with Fedorko and Dunl op on the
11th in which | was insisting that documents cone over
And | believe that Dunlop at sone point found out
about, knew about involvenent of Tom G | bert and having
done sone things for Colonel WIlianms on the subject
matter. And on the 15th | received a production of
docunments. | don’t know whether | was expecting to
receive that. | don’t recall if the neeting was set up
to just discuss docunents. But | did receive that at
that tine.

MR. CHERTOFF: \What were you told about this
book, G 33?

THE WTNESS: | was told that it was sone of
the docunents that were in response to ny request to
ensure that whatever hadn’t cone over before, would
conme over.

MR. CHERTOFF: Now, you see Z-15 in front of
you? It’s a nenop to the file fromyou dated March
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16t h.

THE W TNESS: Yes.

MR. CHERTOFF:. It says, “On March 15th |
received for the first tinme a packet of docunents from
the State Police regardi ng anal yses and conpil ati ons of
statistics regarding racial profiling.”

THE W TNESS: Yes.

MR. CHERTOFF: Wiy did you wite this nmeno to
the file?

THE W TNESS: That cane up subsequently after
a discussion | had with the Attorney CGeneral on the
16t h.

MR. CHERTOFF: Ckay. Tell us about the
di scussi on on the 16t h.

THE WTNESS: Well, | had -- | had a
di scussion -- | went up to see the Attorney General
because | was very angry when | received the blue
bi nder of docunents because there were docunents,
certain docunents in there that cane -- that | drew ny
attention to that |I had never seen before that | was
very concerned about.

MR. CHERTOFF: Wi ch docunents?

THE WTNESS: Well, in particular were the
nont hly conpil ations of stop and consents. And the
reason | was particularly concerned about those was
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because back in -- back when the announcenent of the
State Police Review Team cane out, we were at that
point told that there was no way to get a hold of the
i ssue of the percentage of stops out on the Turnpike.
And indeed, that was so represented in |letters dated
February 8th to a nunber of newspapers that said
there’s no way we can give you any idea of what the
stop percentages are out on the Turnpi ke, nor do we
keep any breakdowns of consents. And that’s a letter
that was sent by John Hagerty to a coupl e of
newspapers. Based upon that, when there was the
neeting with the Black Mnisters Council, | sat across
the table for the Black Mnisters Council and said one
of the problens we have is we don’t have any stop
nunbers available for 97 and ‘98 that are broken down
by a percentage on a consistent basis. And that was
one of the nost inportant things we wanted to focus on.
I ndeed, I’mquoted in a couple of papers saying we’ve
got to get | aw enforcenent into the 20th century before
we get into the 21st. And so | had been out there
saying that one of the reasons | can’t give you answers
across the table, Black Mnisters Council and the
public as to sone of the things that are going on, is
because we don’t have those nunbers.

MR. CHERTOFF: Well, when you say nunbers, in
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this meeting with the Black Mnisters Council, was it
-- did you just say you didn't have the nunbers from
97 and ‘98, or did you say you didn’t have the
nunber s?

THE WTNESS: | was focused on -- they were
asking in all the requests that had cone in fromthe
papers were essentially for the *97 and ‘98 period and
that was the period of time that | was principally
focused on.

MR. CHERTOFF: \What about ‘96? Wen you sat
in the Black Mnisters Council neeting, did you know
that there were docunents that showed the nunbers for
‘967

THE WTNESS: Well, that -- | had received
those in the past. That wasn’'t the period of tine that
I was focusing on because they wanted to know what was
goi ng on out on the highways. Wat are the nunbers
i ke out on the highways. And that’s what | was
respondi ng to.

MR. CHERTOFF: But you said in this neeting
that there was a di scussion about the fact that we
can’t get the nunbers. W can’t do a breakdown. But
didn’t you know when you were in the nmeeting with the
Black Mnisters that it was possible to get the nunbers
because you had nunbers for ‘967
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THE WTNESS: No, | said | didn't have them
i medi ately avail abl e and one of the things we were
going to be doing in the State Police Review Team was
trying to get to the bottom trying to see what the
nunbers are. Trying to see if we can get access to the
nunbers, and that’s one of the things we can be
focusi ng on.

MR. CHERTOFF: Let nme stop you for a second.
Was M. Verniero in the neeting with the Bl ack
M ni sters?

THE WTNESS: M. Verniero was in as an
i ntroduction to that neeting and then | net personally

with the -- | net and the Review Teamnet with the
Bl ack M nisters Council. He was in -- he was in that
neeting and -- he was in for -- there was part of the

neeting | think where he was not there.

MR. CHERTOFF: Was he there when you had
di scussi on about whether it was possible to get the
nunbers of the breakdowns of notorists being stopped?

THE W TNESS: Yes.

MR. CHERTOFF: And your position was, we're
going to see if we can get those nunbers, right?

THE W TNESS: Yeah. And one of the things we
had to do was work on, and we knew that CAD was com ng
on line. That was one of the things we had to work on.
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But | didn't know at that tine that there was such a
readi |l y-accessi ble collection over at State Police in
the 97 and * 98 dat a.

MR. CHERTOFF: But did you know that the
State Police had the capability of generating nunbers
of stops because they had done it for 19967

THE WTNESS: | nean capability, they could
do it manually. | was tal king about accessibility at
that tine.

MR. CHERTOFF: At tines in the neeting with
the Mnisters you said the problens were not
comput eri zed enough or did you say we're not sure we
can get the figures?

THE WTNESS: No, | didn't say -- | said one
of the criticisnms was why don't they -- | said -- you
know, this is alnost the end of the century, why can't
you just press a button and crank these nunbers out?
And | said they’'re not available to us in that fashion
you' || have to go back typically manually and get
t hose.

MR. CHERTOFF: You told himyou could get it
manual |y, is that what you said to the Mnisters?

THE WTNESS: Yeah. | think I used sonething
that’s alnost |ike on an index card systemwhere it’s
manual .  You have to go back and get it all manually
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and that’s why we need to get conputer-aided dispatch
up.

SENATOR GORMLEY: Did you know at that tine,
at that tinme when you nmet with the Black Mnisters, if
there had ever been to your know edge a review of
consent searches at all? Did you know that docunent,
any consent-to-search docunent existed at that point
when you nmet with the Black M nisters?

THE WTNESS: |If any consent search docunent
exi st ed?

SENATOR GORMLEY: A survey, a review,
anal ysis. You know what | nean.

THE WTNESS: No, no, | understand. At that
time | had not seen a breakdown of the recent nunbers.
The only thing that I had seen was -- ny recollection
havi ng been refreshed, was the reference on the
Moor est own concerns on the Z-3 docunent back in May of
1998. But that's all that | believe that | had -- |
believe that | had seen at that tine.

SENATOR GORMLEY: At that tinme you had not
seen a report by Sergeant G lbert at that tinme?

THE WTNESS: | had not seen any -- | had not
seen any of that material from Sergeant Gl bert at that
point in tine.

MR. CHERTOFF: Now, let ne ask you this
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question. So you go up to Peter Verniero s office and
you sai d you were annoyed about this book. You go in.
who el se was present at the neeting?

THE WTNESS: | don't believe -- | was --
was annoyed about those nunbers. M. Hespe, | don’t
know if he was there at the tine, he becane invol ved.
He was either pulled in fromhis office, it’'s
i medi ately adjacent. He was either pulled in or came
into the neeting.

MR. CHERTOFF: And what was the discussion?

THE WTNESS: And his di scussion was,
particularly when I showed the ‘97 and ‘98 conpil ation
broken down by race and consents, that this was exactly
the kind of thing that he had been asking for in
conjunction with sonme of the press requests and he was
told it was not avail abl e.

SENATOR GORMLEY: Who said that?

THE W TNESS: David Hespe said that.

M5. GLADING Did he indicate who he had
asked it of at the State Police?

THE W TNESS: He had asked State Police
generically.

M5. GLADING Did he indicate any nanmes?

THE WTNESS: No, he did not.

M5. GLADING Did he indicate when he had
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asked it?

THE WTNESS: No, he did not, but at the sane
time | would have known that you either go through the
press office or the records office or for the
Superi ntendent to get those.

M5. GLADING Had M. Hespe been requesting
consent-to-search docunents fromthe State Police?

THE W TNESS: He had been asking generally
what the availabilities of -- he told ne -- he told ne
that he had been asking for the availability of nunbers
from State Police and that he had been told that it was
not available in that format.

M5. GLADING (Ckay. And at this point -- you
were famliar at this point with the work that
Det ective Sergeant Serrao was doing? |’mnot sure
actually of his rank but --

THE W TNESS: No.

M5. GLADING You were not -- M. Dunlop had
not spoken with you about the ongoing audit?

THE WTNESS: At what point in tinme are you
tal ki ng about ?

M5. GLADING March 15th. Aren’'t we on March
16th of 19997

THE WTNESS: At sone point in time M.
Dunlop -- | think it was after this that I may have
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beconme aware of the fact that Dunl op was doi ng sone
addi ti onal work, but that was in conjunction with ny
saying this is where we’'re going with the racia
profiling report. |If you ve got anything you want to
bring to ny attention, bring it to ny attention.

MR. CHERTOFF: Wbuld you take a | ook at G 337
WIIl you tell me as you go through this, what were the,
of this book, what were the specific docunents that you
felt had been withheld fromyou that were the probl em
that caused you to go upstairs to see M. Verniero?

THE WTNESS: Well, here part of this was
had been told that we didn’'t know what the statistics
showed.

MR. CHERTOFF: Who told you that?

THE WTNESS: Wen | asked M. Rover in terns
of any production we had done in the past. And | then
recei ved the production on February 26th. And then
am goi ng through here and I am seeing the interna
G |l bert nmenos to Colonel WIllians in which he goes

t hrough the conparison to the Maryland data. |’ m
seei ng the breakdown of consents. | am seeing the
phrase -- | believe in there with respect to sone of

t he nunbers and the conparison --
SENATOR GORMLEY: It’s the first time you had
seen a breakdown that was related to the Maryl and dat a.
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THE WTNESS: That | had seen any of the
conparison to the -- that I had seen any of the
conparison by Gl bert that was done on the Maryl and
dat a.

MR. CHERTOFF: So you go up to M. Verniero
and - -

M5. GLADING Well, on that topic -- al
right.

MR. CHERTOFF: You go up to M. Verniero and
M. Hespe is there and what’s the conversation
concerning the book that |eads to the production of
Z-15, which is your nmeno to the file, and Z-16, which
is Peter Verniero's nmeno to the file?

THE WTNESS: It was generally that -- and
|l et me preface it by saying that | had given and
checked with a couple people fromthe Division of
Crimnal Justice to see whether they had seen these
docunents before --

MR. CHERTOFF: Who did you check with?

THE WTNESS: | had spoke with Debra Stone.
I had her review -- she was actually -- | reviewed the
docunments with her. | provided a copy to Jack Fahy.

And | provided a copy to Ron Susswein. Keeping in mnd
that this was all going in a very quick period of tine.
I did not go back and do any cross-checks.
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MR. CHERTOFF: Ckay.
THE WTNESS: | was asking people for initia

reactions. And | had a conversation with Rover in
particul ar about the Gl bert neno and the conparison
and he said that he had not seen that before.

MR. CHERTOFF: So now you're upstairs with

Hespe and the Attorney General. Wat’s the discussion?
Did you show the Attorney General the book?
THE WTNESS: | said have you seen -- did you

know t hat they were keeping these statistics? Have you
seen this Glbert nmeno here? And those are the ones --
I nmean in fairness to the Attorney General, | did not
review every page with him

MR. CHERTOFF: Did you give himthe book?

THE WTNESS: | gave himthe book to | ook at,
but I drew his attention to a couple of portions of the
book.

MR. CHERTOFF: What portions did you draw his
attention?

THE WTNESS: | drew his attention to the
Glbert -- to the Gl bert nmeno.

MR. CHERTOFF: Ckay. Wbuld you give us a
page, just if you can, give us which nmeno you' re
tal ki ng about here.

(Pause)
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THE W TNESS: Regrettably m ne doesn’t have

any on it.

MR. CHERTOFF: | know. Just give us the neno
you’' re tal king about.

THE WTNESS: It’s the -- | think we all have

probably earmarked this a couple tines, Sergeant
Gl bert, Colonel WIlIlians Justice Departnent inquiry.
MR CHERTOFF: Al right.
MR WEBER It’s undated.
MR. CHERTOFF: Undat ed.
THE W TNESS: Undat ed.
MR. CHERTOFF: So you pointed himto that.
What el se did you point himto?

THE WTNESS: | pointed himin particular to
the nonthly summari es com ng out of Cranbury -- or the
charts -- bear with me just a second.

(Pause)

MR. MLLER W’ve got the original and it
may hel p the w tness.

MR. CHERTOFF: Yeah, okay. | think we're
going to want the original for the hearing actually.

THE WTNESS: It starts -- there’'s a variety
of them They look Iike this. And I’mholding up --
havi ng renenbered what it’s like to actually try a
case, it’s a docunent that includes a chart that says
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“Consent Search, Cranbury Station, Morestown Station.”

MR. CHERTOFF: Ckay. Do you renenber --

THE WTNESS: And there were a nunber of
those in there.

MR. CHERTOFF: -- specifically directing him
to those two docunents and you gave hi mthe book,
right?

THE WTNESS: | sat down and revi ewed
portions with the book. | did not |eave the book with
hi m

MR. CHERTOFF: Ckay. But you revi ewed
portions of the book with him correct?

THE WTNESS: Correct.

MR. CHERTOFF: And then whose decision --
wel |, whose decision was it to wite menos to the file
about this?

THE W TNESS: There was a discussion of -- |
think the question was raised what shall we do about
the receipt of this newinformation or sonething |like
that or this issue. And | think there was a di scussion
in whichit was -- | don’t know who suggested it, |
don’t know whether it was David Hespe or who suggested
it, which was that because of the significance of sone
of the docunents as it relates to the
m srepresentations in ternms of having gotten sone of
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t hese before, that they should go to the --

MR. CHERTOFF: \What m srepresentations?

THE WTNESS: |In particular as it relates to
the nonthly statistics. These hadn’t come over before
and they hadn’t been seen before and | was giving them
to the Attorney CGeneral and he was now seeing them
that he should -- he should record that to his file.

MR. CHERTOFF: \Whose idea was that?

THE WTNESS: | don't recall, but it was |eft
that there was an agreenent that he would -- he would
do so and I would nenorialize the fact that | had
received themthe prior day.

MR. CHERTOFF: Now, | want to ask you --
before | get to the nenpbs, | want to just ask you
again. Gve us the totality of the discussion with M.
Hespe, yourself and Attorney Ceneral Verniero on March
16th as it relates to this book. And in particular
want to know what did M. Verniero say about it.

THE WTNESS: | canme up and said, did anyone
know about this nonthly collection of statistics out on
Cranbury and Moorestown? And the answer | received was
no. | then asked -- | said there’'s a very -- very
significant or I don't knowif | used the word
significant, there’s a docunent here from G| bert, has
t hat been seen before?
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MR. CHERTOFF: And what did he say?

THE WTNESS: And the answer was no.

MR. CHERTOFF: Did anybody say -- did M.
Verniero say | heard about it or | heard about the
Maryl and State Police issue?

THE W TNESS: No.

MR. CHERTOFF: In the entirety of that
neeting, did AG Verniero ever indicate to you in any
way whet her or not he had seen that docunent, he was
generally famliar with the fact that there had been a
conpari son between the Maryl and State Police nunbers
and the New Jersey State Police nunbers?

THE W TNESS: No.

MR. CHERTOFF: Ckay. Keep going, tell us
what el se was di scussed.

THE WTNESS: | think that at that point I
had a -- | actually concluded that very quickly because
in between ny recei pt of these docunents on March 15th
I think I was actually pulled out of that neeting to be
informed that the notion that | had filed with respect
to the requested continuance on Soto was bei ng heard
| ater on that nmorning and I had to go back down for
that -- for that argunent.

MR. CHERTOFF: \What el se --

THE WTNESS: And there was a tel ephone
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conference call that | needed to --

MR. CHERTOFF: Again, still on the March 16th
neeting. What el se was said concerning this matter at
the March 16th neeting with you and M. Hespe and M.
Ver ni er 0?

THE WTNESS: Well, | think the General and
Dave were very upset with respect to the nonthly
statistics and gave nme the inpression that one, if not
t he ot her one, had had some conversation with Carl
Wl lianms and sayi ng they had been requesting this and
requesting this, but they had never gotten any of this
fromthe Superintendent.

MR. CHERTOFF: Who told you that they had
been requesting this repeatedly fromthe
Superi nt endent ?

THE W TNESS: Davi d Hespe.

M5. GLADING Did he indicate that he had
done that in witing?

THE WTNESS: He did not indicate. He just
said he requested it. He did not indicate whether it
was in witing.

MR. CHERTOFF: Again, if you d just -- | want
to be clear. The particular nonthly figures you' re
tal ki ng about are which ones?

THE WTNESS: They are -- and you' |l see
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this, they are the ones that were being collected at
the station and forwarded up the chai n-of -command,
reflecting nonthly statistics out at Moorestown and
Cranbury. The file will reflect that |I sent sone
subsequent nenos to the State Police asking for the
computerized format of those records. Those are the
docunments that |I’mtal king about. Mne is not Bates
stanped either, so..

MR. CHERTOFF: Again, if you can just --

THE W TNESS: They’ re about m d-way through
the docunent and they start out with a neno from
Spar ano t hrough Dunl op and Fedorko to WI I i ans.

MR. CHERTOFF: This is the six-nonth
assessnment of enforcenent activity.

THE WTNESS: Correct.

MR. CHERTOFF: And this is what you were
referring to and this is what you were told had been
asked for fromthe State Police but the State Police
had not furnished?

THE WTNESS: Correct.

M5. GLADING And the request --

THE WTNESS: Well, let nme -- that they had
asked for, you know, do we have available to us, you
know, breakdowns by race of enforcenent actions out on
t he Turnpi ke? The answer was no. That’'s actually
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represented in a letter dated February 8th to a couple
of newspapers with respect to a public information
request they had. It says in there we don’t have stops
avai l able in any way, shape or formby race for the
period of tinme that you ve requested. And the sane
thing with respect to consents.

MR. CHERTOFF: At the neeting on March 16th
with the Attorney CGeneral and M. Hespe, was there
di scussi on about consent-to-search data as
di stingui shed fromstop data as it was --

THE WTNESS: No, | was talking in -- well
no. | was talking -- | nean | drew attention to the
fact that it was stops and searches and there was no
di stinction made in terns of the request.

MR. CHERTOFF: Now, after M. Verniero | ooked
through this -- or saw this book, did he tell you that
he had seen sone of the docunents in this book?

THE WTNESS: No. But | did not -- | did not
review -- in hindsight, ny neno could have been nore
specific. | did not review all these docunents with
himand | did not |eave the book with him | reviewed

a couple of the main docunents that | was concerned
about with him

MR. CHERTOFF: In this neeting did you ever
-- did you bring up with himthe question of whether he
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had participated in the decision to -- let nme wthdraw
t he questi on.

As of the time of this nmeeting you knew from
M. Rover that he and M. Waugh -- that the Attorney
General and M. Waugh had been involved in decision-
making with respect to what would be transnmitted to the
Departnent of Justice, correct?

THE W TNESS: Yes.

MR. CHERTOFF: Did you ask himin this
neeti ng about whet her he had any know edge about this
i ssue of transmtting docunents to the Departnent of
Justice?

THE WTNESS: No. The neeting that | had
with himon the 16th --

MR CHERTOFF: Right.

THE WTNESS: -- was related to essentially
the rel ationship between the Ofice of the Attorney
General, the Division of Crimnal Justice and the State
Pol i ce and whether or not we had internally received
docunments fromthem |If subject matter of Departnent
of Justice did not cone up at that particular tine.

MR. CHERTOFF: So you didn’t discuss with him
the fact that Rover had identified docunents that had
been wi thheld fromthe Departnent of Justice?

THE WTNESS: No. | had -- not on the 16th,
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no.

MR. CHERTOFF: Right. So you didn’'t connect
those two things up in this neeting on the 16th?

THE WTNESS: No. | was just very much
concerned about that issue at that tine.

MR. CHERTOFF: And did he in any way, shape
or formindicate to you at the neeting that he was
aware that the State Police had data and information
relating to stops and searches? Did Peter Verniero in
any way, shape or formindicate that to you?

THE WTNESS: As to the -- as to those two
items that | -- the main itens that | identified --

MR. CHERTOFF: As to anything. D d he
indicate to you that --

THE WTNESS: Well, | don’'t seemto -- in
fairness, | don’t think | can answer the question that
way because | don’t think I discussed stops and
consents absolutely in a general fashion.

MR. CHERTOFF: In connection with the book,
G 33, that you gave to M. Verniero, did he in any way,
shape or formindicate to you that he was aware that
there were sone docunents containing data and
information relating to stops and searches of mnority
notori sts?

THE W TNESS: No.
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MR. CHERTOFF: If | show you Z-16, it’'s a
meno to the file with a copy to you from Peter
Verniero, and it says -- it’s a neno to the file from
Peter Verniero with a copy to you and Davi d Hespe.
“Today | becane aware for the first tine of the
exi stence of certain State Police docunents concerning
data and information relating to stops and searches of
mnority notorists not heretofore produced to us by
State Police.”

Do you know what docunments he’'s referring to
her e?

THE WTNESS: The only docunents that | woul d
believe he'd be referring to was the docunents that |
brought to his attention that day out of the blue
bi nder.

MR. CHERTOFF: Did you have a discussion with
hi m about whether he was limting his nmeno to those
docunents or as opposed to the whol e binder in general?

THE WTNESS: | did not but I do know that
there was sonme di scussion of -- | may have seen this
meno in this format before it was signed by the
Attorney Ceneral and David Hespe did as well. And so |
did see the contents of this nmeno before he signed it.

MR. CHERTOFF: So in other words, he gave you
a draft?
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THE WTNESS: | believe he did.

MR CHERTOFF: Was that so that it could be
wor ked on to be worded properly?

THE W TNESS: Yes.

MR. CHERTOFF: And did you nmake changes to
it?

THE WTNESS: | don't recall whether | nade
changes to it.

MR. CHERTOFF: Is the use of the phrase
“existence of certain State Police docunents” to your
know edge deliberately selected so as to be anbi guous
as to which docunents M. Verniero had seen previously?

THE WTNESS: | think it was done to be nore
precise. It wasn't precise enough.

MR. CHERTOFF: And it was to be nore precise
i n what respect?

THE W TNESS: Because | was identifying that
there were certain docunents in here that had not been
-- that had not been reveal ed before.

MR. CHERTOFF: Did he -- was there any
di scussion indicating which docunents that he had seen
previ ousl y?

THE WTNESS: | did not -- | did not at that
time go through the binder with himand say have you
seen this, have you seen that? | tal ked about the
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Gl bert meno with himand the nonthly stop statistics.

MR. CHERTOFF: Let nme ask you this. |If you
| ook at -- | want you to go back to what you identified
as the nonthly consent-to-search data and the G| bert
meno whi ch you say were the two itens you drew his
attention to. Do you have those before you?

THE WTNESS: |'msorry. | have the nonthly
at this point.

MR. CHERTOFF: All right. The nonthly one is
from Maj or Sparano. How many pages is that? How nany
pages that we’'re tal king about?

THE W TNESS: Ten

MR. CHERTOFF: And then the G lbert neno is
approxi mat el y how nany pages?

THE WTNESS: There were other G| bert nenos
in there as well.

MR. CHERTOFF: Well, did you show himall the
G | bert nenos?

THE WTNESS: | asked hi m about whether or
not he had seen nenos from G | bert about consents.

MR. CHERTOFF: So you tal ked about nultiple
menos from G | bert.

THE W TNESS: Yes.

MR CHERTOFF: So this statenent here that he
becane -- reference to certain State Police docunents
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woul d include multiple menos fromG | bert, right?

THE WTNESS: Well, | asked him | said there
are menos in here fromG | bert, have you seen menos
fromG | bert doing analysis of --

MR, CHERTOFF: Consents.

THE WTNESS: -- consents.

MR. CHERTOFF: And he said no?

THE WTNESS: Correct.

MR. CHERTOFF: Ckay. Well, in that case, |'m
goi ng to show you what has previously been marked as
G 27 for identification. W’'re going to do a little

conpari son actual ly. Let ne finish one mnute
of stuff if | can.

THE WTNESS: Well, 1’mhappy to go -- if you
want to finish off --

MR. CHERTOFF: | just want to finish

literally like a few questions to just keep the flow
goi ng here.

(Pause)

Al right. If you ook in your book -- maybe
we wll take a break. That way we can find the --

THE WTNESS: It won't be hard for you to ask
nme that question, | know -- go ahead.

MR, CHERTOFF: Well, | want to find it nyself
SO --
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THE WTNESS: Al right.

MR. CHERTOFF: Do you have the --

THE WTNESS: [|t’s Page --

MR CHERTCOFF: Right.

THE WTNESS: It’s about the seventh or
ei ght h page.

MR. CHERTOFF: Right. Do you have that --
that meno was in G 33, correct? |Is that one of the
menos you woul d have directed his attention to?

THE WTNESS: | did not specifically direct
his attention to that meno.

MR. WEBER: That’s the Septenber 24th, ‘96
meno?

THE WTNESS: Yes. Yeah. Just so we're
clear for the record. It starts off with, “Morestown
Station audit,” and it’s foll owed by a nunber of pages.
Is that what you' re referring to, M. Chertoff?

MR CHERTOFF: Um hnm  Yes.

THE WTNESS: | do not recall bringing that
docunment specifically to his attention at that tine.

M5. GLADING Did he request a copy of those
package of docunents?

THE W TNESS: No.

SENATOR LYNCH: Did he ever?

THE W TNESS: No.
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SENATOR LYNCH: To your know edge prior to
his | eaving the Attorney CGeneral’s Ofice ever?

THE WTNESS: Not to ny know edge.

MR. HOLDEN. Was he sayi ng he had no
know edge of this information or was he speaking nore
to the format within which this information was being
present ed?

THE WTNESS: | asked himthe question as to
whet her or not he had seen these docunents before.

MR. HOLDEN:. So that is -- that answer is
with regard to this format. Did you ask hi m whet her he
was famliar with the information contained within the
format ?

THE WTNESS: | did not ask himthat
question. | presented himw th and showed himcertain
docunments. | did not do a followup to say whet her he

was famliar with the information.

MR. CHERTOFF: But actually the nmeno of March
16t h says, “Today | becanme aware for the first tine of
t he existence of certain State Police docunents.”

When you participated in drafting this neno,
did you understand that to include situations where
al t hough he m ght not have been seen the docunent
itself, it actually was a disclainer of even awar eness
of the existence of a docunent?
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THE WTNESS: No, | think that’'s in the
context of -- | nean | cane up and essentially nade the

foll owi ng presentation within the limted review | had
done on the production issue at that point in tine

whi ch was essentially less than 24 hours. Wich as
based upon ny check, that these contai ned docunents
that had not been seen by the Ofice of the Attorney
General or the Division of Crimnal Justice. | nade
that statenent up front to himand | think that that

i npacted upon the drafting of the docunent because |
was nmaking a statenment and | was comng up to see

whet her or not the people that | had tal ked to had not
seen the docunents and I was comng up to find out
whet her they had.

M5. GLADING M. Zoubek, M. Rover was in
that nmeeting on the 15th, the day before, is that
correct?

THE WTNESS: He was at the neeting, yes.

M5. GLADING Did you ask hi mwhet her he knew
of the existence of these docunents?

THE WTNESS: | asked him | asked him
specifically as to whether or not he had seen the
Gl bert neno that tal ked about we were in a very bad
spot and he told ne he had not.

M5. GLADING Did you ask hi mwhet her he knew
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of the nunbers --

THE WTNESS: | did not.

M5. GLADING -- that were contained in any
of the data?

THE WTNESS: At that point in tinme | was
doi ng a very qui ck assessnent from each of the people |
spoke with. | think I spoke to himby phone. | again
had an argunent scheduled with the Appellate Division
on the Soto case at 11:00 and | --

M5. GLADING |’ m asking you about the 15th
the day you received --

THE WTNESS: No, |I'’msaying at that -- at
that nmeeting there was receipt -- | do not recall --
what | recall is there -- this was delivered to ne or
presented at the neeting. | then went back and started
readi ng through it and then as |I started reading
through it, I had sone copies cut of it so the people
in the Division of Crimnal Justice to have themrevi ew
it whether they had seen it before. | was engaging in
a process of trying to nake an assessnment because it
was March 15th | had an argunent before the Appellate
Division on the 16th and on the 19th I was goi ng down
to visit the Justice Departnment as it relates to the
producti on.

SENATOR LYNCH: But that argunent was by --

Exam nati on - Zoubek 189

that was a tel ephone conference.

THE WTNESS: Yes. | nean what | neant --

SENATOR LYNCH: You didn’'t go to court and
have an oral argunent.

THE WTNESS: No, no, no, but | had to go
down and I wanted to try to nmake a little bit of a
prelimnary assessnent --

SENATOR LYNCH: So did you talk to Rover
subsequent |y about it?

THE WTNESS: Did | talk to Rover? | asked
hi m about the G | bert nenp, and based upon his having
told ne that he wasn’'t famliar with statistical
analysis, | did not do a followup with himuntil
subsequently before the issuance of the interimreport
-- ultimately issuance of the interimreport, where |
went back in, as | was checking Iine by line and I went
back in and reviewed sonme of his files nyself
personally to see whether or not he had received
certain things. And then | saw that he had received
not the G lbert neno that tal ks about we’re in a very
bad spot, but sone of the raw nunbers.

MR. CHERTOFF: Did you actually review this
book before you wote your neno saying you hadn’t seen
t he docunents in it earlier?

THE WTNESS: | had -- | had reviewed it on
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-- | had reviewed it on the 15th and nade calls to
folks, but | did not, regrettably, go back and check it
against ny files.

MR. CHERTOFF: M. Verniero actually prepared
this neno. There was a draft. He sent the draft to
you.

THE WTNESS: | believe that | was -- | don't
know whet her the General prepare it or whether David
prepared it, but it was prepared up on the Ei ghth Fl oor
at that time and | cane up fromthe Fifth Floor.
reviewed it with him

MR CHERTOFF: You reviewed what with him
t he meno?

THE W TNESS: The draft.

MR. CHERTOFF: The draft. You actually sat
with hinf

THE W TNESS: Yes.

MR. CHERTOFF: Did he ever say before | sign
off on this, | better look at the book to see if 1’ ve
actually seen this stuff before?

THE WTNESS: No, he did not and in hindsight
| wish | had forced that to be done.

MR. CHERTOFF: Do you want to take a short
break now for |unch purposes, you know, naybe ten
m nut es? Because | shouldn’t be eating and you not
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eating so let’s, you know. ..
THE WTNESS: Well, |I'mfine.
(O f the record)

M5. GLADING Before we |eave the March 16th
neeting. Ws it your understanding as a result of
getting these docunents that the consent-to-search data
was beconing the nost highly relevant data in terns of
t he Review Team s work?

THE WTNESS: It was for a nunber of factors.
And | think that one of the things we did in the
interimreport was try to deal with the follow ng
concept of how you can say there’s no racial profiling,
there’s no racial profiling, there’s no racia
profiling. But mnorities are nore likely to be
involved in all this stuff and how do you deal with
that contrast in ternms of that view? And that there
was always this debate of can you see the notorist or
can’t you see the notorist? Can you see the notori st
or you can’t see the notorist? And that the focus,
certainly as | saw sone of that data and sone of what
we were hearing out was occurring on the road was that
because there was no issue with respect to the
identification at that point, we thought that the
consent nunbers were a problemin an area that needed
to be addressed.
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M5. GLADING Had you had any di scussions
wi th Col onel Dunl op about the consent-to-search nunbers
bei ng a problem area that needed to be addressed?

THE WTNESS: | stood with the blue binder in
front of Colonel Dunlop and Col onel Fedorko and said,
here’s where 1’"mgoing. | don't know where this was
before, but here’s where we’re going. | think this
shows there’'s a problemout there on the road and this
is where I"'mgoing with this report. |If you ve got
anything you want to bring t ny attention, bring it to
nmy attention. But that’s where I’'mgoing with this
report.

SENATOR LYNCH: Did you ask himright then
and there for updated information from Sachetti?

THE WTNESS: On the Troop D audit?

SENATOR LYNCH: Yes.

THE WTNESS: | asked himif you’ ve got
anything that is out there, bring it to ny attention.

M5. GLADING Wien was this that you stood in
front of themwith Glbert’s blue binder?

THE WTNESS: | had weekly -- ny cal endar
reflects that | had weekly neetings scheduled with --
havi ng Col onel WIlianms not being there, | had weekly

nmeetings with Fedorko and Dunlop in which I attenpted
to keep themupdated as to the decisions that were
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being made with respect to the report, the organization
of the report and decisions that were being nmade on the
Sot 0 case.

M5. GLADING \What date would this have been
in relation to March 15th when you received --

THE WTNESS: It was shortly after | received
t he docunents. | don’'t think it was on March 16t h, but
| think it was the next tine | got together with them

M5. GLADING And did you represent to them
that the consent-to-search nunbers, as result of seeing
this, were the nost significant nunbers in your mind?

THE WTNESS: That they were a prinmary focus
that we were concerned of ? Yes.

M5. GLADING Had you had di scussions with
t hem bef ore about your concerns about the consent-to-
search nunbers or was it pronpted by this?

THE WTNESS: 1'd say it was pronpted by
that, now that | was assigned to the racial profiling
review of the State Police Review Team

M5. GLADING It was pronpted -- I'msorry?
Were your concerns about consent-to-search nunbers
pronpted by the nunbers you saw in here on the 15th?

THE WTNESS: In the preparation of the
interimreport, yes.

SENATOR LYNCH: If you had been overseeing
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the racial profiling thing going back in tine, you
woul d have been | ooking at consent-to-search a | ong
time ago, wouldn't you?

THE WTNESS: It would have been one of the
factors you woul d have been | ooking at.

SENATOR LYNCH: | nean we all know the
hi story of consent to search since the evolution of the
exclusionary rules in that that’s always been a
legitimate focus of what’s real and what’s not.

Whet her there’ s profiling or not.

THE WTNESS: 1It’s been one of -- it’s one --

SENATOR LYNCH: Had you been in charge, you
woul d have been | ooking at that fromthe inception.

THE WTNESS: Well, that’s one of the areas
that you would -- one of the areas that you would focus
on, yes.

M5. GLADING Could we mark this, Scott? You
can use an extra for you guys.

(Pause)

MR. WHEELER: Can | just ask a question? The
nunbers that you saw in the Gl bert neno, the Gl bert
not ebook, they were pretty simlar to those nunbers,
consent-to-search nunbers, they ' re pretty simlar to
t he consent-to-search nunbers that you saw back in
Decenber of 1998, am | correct?
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THE W TNESS: Upon subsequent review, yes,
the nunbers are simlar.

MR. WHEELER: So that if they concerned you
when you received the Gl bert docunents in February --
or March of 1999, they should have concerned you when
you saw t hem back in Decenber of 1998.

THE WTNESS: | think I testified before, and
this is as best as | can recollect it, | was not
focused on aggregate data at that time. | was focused
on the prosecution and yes, | did receive a docunent
that included that information in it, but | did not
focus on those consent nunbers at that tinme. And it
just is ny recollection.

M5. GLADING If you could look at what’s
been marked F-17 -- Z-17, sorry. And | can nove
through this docunent pretty quickly. But the consent-
t o-search nunbers have energed as, you know, probably
the nost significant analysis done by the Review Team
and people pretty nuch mark the begi nning of concern
about them as March 15th, just as you did when the
G | bert notebook conmes over. Can you |ook at the
second page of Z-17.

THE W TNESS: Um hnm

M5. GLADING Section three, Consent-To-
Search Options Pertaining to Drug Interdiction. And
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"1l represent to you that Colonel Dunlop testified
that there was a page mssing fromthis in which he
continues with other options, including elimnation of
consent to searches conpletely, which he represented he
t hought was one way to address the problem

THE W TNESS: R ght.

M5. GLADING Do you recall getting this
docunent ?

THE WTNESS: Yes, | recall getting the
docunment and | recall having that discussion before
recei pt of the docunment with Col onel Dunlop about --
because | sat down w th Col onel Dunlop and Fedorko and
said how are we going to address this issue and --

M5. GLADING This issue being what, I'm
sorry?

THE WTNESS: This issue, racial profiling,
and what can we do about it. And one of the issues
that Bob Dunlop identified to ne was sone of the issues
he had of making sure there were better -- there was
better supervision, better handling of the consent
i ssues and the consent issue should be something that
shoul d be | ooked at.

M5. GLADING So he had rai sed consent-to-
search issues prior to the March 15th neeting as an
I ssue of concern.
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THE WTNESS: Yes. And at March 15t h,
consent was sonething we wanted to | ook at.

M5. GLADING Did you discuss with himafter
you got the Gl bert notebook, did you discuss with him

your concerns about not having received this -- the
nunbers within here in a nore tinely way -- in a nore
tinmely fashion?

THE WTNESS: | said to both Fedorko and

Dunl op, do you know about this? D d you know about the
Gl bert analysis? Did you see the G lbert analysis
that’s in here, specifically the conparison to

Maryl and? And the answer from both of them was no,

that they were -- that that was sonething that was --

Gl bert was reporting to Colonel WIlianms on and that

t hey had not been apprized of those specific analysis
or results at the tine.

M5. GLADING (Ckay. Did you have discussions
with Attorney General Verniero about Col onel WIIians’
role in perhaps havi ng know edge about this?

THE W TNESS: Yes.

M5. GLADING It was not disclosed.

THE W TNESS: Yes.

M5. GLADING And what was the substance of
t hose di scussi ons?

THE W TNESS: The di scussion was that | was
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concerned that on such a significant matter that it
woul d only be -- I’ve been working with the State
Police for 18, 19 nonths and everything | see from over
there goes up the chain-of-comand three or four
different ways. It’s got I1OC witten on it and it’'s a
very formalized meno. And here |’ m seeing this neno,
this analysis, as being a direct neno from Li eut enant
-- or | think it was sergeant at the tinme, Glbert to
Col onel WIllianms and | was concerned that that

i nformati on was there and had it been shared and why
hadn’t it been shared.

M5. GLADING And what did the Attorney
General say?

THE WTNESS: The Attorney General told nme he
had not seen that nmeno before.

MR. CHERTOFF: Did he say he had heard
anyt hi ng about the content of the nenp or the subject
matter?

THE WTNESS: At the time on the 16th | had
subsequent di scussions with himabout that subject
matter, but on the 16th he did not say that.

MR. CHERTOFF: Wat was the subsequent
conversati on?

THE W TNESS: The subsequent conversation was
based upon at sone point in time |I think Colonel Dunlop
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said to ne sonething to the effect of -- because | was
goi ng very hard at himon those docunents, he
conmuni cated to ne, he called ne and said that it was
hi s understanding that that had all been -- that it had
all been reviewed with the Attorney General. And I
believe that was the -- and that the Attorney General
was fully aware of all that. And that was ny
di scussion with Dunl op.

| then went and spoke to the Attorney Cenera
who had said that no one had provided himw th that
meno before and that he didn't recall it happening that
way.

M5. GLADING Did M. Dunlop reference the
May 20t h, 1997 neeting when he said that to you?

THE WTNESS: | don’t recall -- | think he
just said there was a neeting. | don’t think he told
me what the -- | don't think he told me what the date

of the neeting was.

M5. GLADING (Ckay, |'msorry. Go ahead.

MR. CHERTOFF: Did M. Verniero say he hadn’t
-- say he hadn’t seen the nmeno or did he say to you
that he disagreed with the assertion that he had been
i nformed generally about the content of the nenp?

THE WTNESS: Well, | think initially |I came
and | said to himthat | was told that there was a
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neeting in which that nmeno was fully -- was fully
reviewed. And he told ne that that was not the case.
| then had subsequent discussions with himon that
subj ect .

MR. CHERTOFF: G ve us the back and forth.

THE WTNESS: No, | nean that’s what he told
nme that day and | reported that back to Dunl op, that
the Attorney Ceneral said that he didn't recal
recei ving that.

MR. CHERTOFF: Receiving the nmeno or talKking
about the subject matter?

THE WTNESS: O that the -- | had said that
the nenoranda -- of that being reviewed with him

MR. CHERTOFF: And was there subsequent
conversation with the Attorney General about this
I ssue?

THE WTNESS: Yes. And part of that was
based upon prior to -- prior to the issuance of the
report and/or before his hearings, | had a subsequent
conversation with Jack Fahy, who advised ne that there
was -- that he renenbers there was a neeting and that
t here was sone di scussion of consent nunbers. And I
al so had a conversation at sone point with -- with
Rover who said that, you know, there was a neeting,
there was sone discussion. | did not have the benefit
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at the tinme of what’ s been subsequently produced, which
is the agenda of the May 20t h neeting.

MR. CHERTOFF: After you had the conversation
with Rover and Fahy, did you go back to the Attorney
General and say | ook, there is sone indication this was
di scussed at the neeting?

THE W TNESS: Yes, | did.

MR. CHERTOFF: And then what did he say?

THE WTNESS: And then he said to ne, “If
there was a discussion of statistics at that tine, it
was in the connection that it didn't nmean there was
racial profiling.”

MR. CHERTOFF: So he acknow edge for the
first tinme that there m ght have been a di scussion
about it.

THE WTNESS: Yes. He said that there was --
he says -- | said well, you know, |I’m hearing from
peopl e that there was a discussion with respect to
nunbers and consents, and his response was that if

there was that -- at that -- | don’'t knowif he said if
there was that neeting -- | think he was now
renmenbering that there was a neeting, and he said to ne
that he didn't recall it in other than the context of

here are statistics, but it doesn't nmean that we're
racially profiling and we should still defend the
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Justice Departnment’s suit.

SENATOR LYNCH: Wen woul d you say t hat
conversati on was?

THE WTNESS: That | had with hin? Before
the i ssuance of the interimreport.

SENATOR LYNCH: And so put it inatinme
frane. Sonewhere in --

THE W TNESS: Sonmewhere in April. This is
well into April now.

SENATOR LYNCH: He was already nominated to
t he Suprene Court?

THE W TNESS: Yes.

MR. CHERTOFF: Was it before you guys
testified at the Senate Judiciary Cormittee hearing on
racial profiling?

THE WTNESS: | believe -- | believe it was.

MR. CHERTOFF: Was that conversation as part
of preparing for what woul d happen if this question
came up at the hearing?

THE WTNESS: Well, part of it was that it
ties into ny reviewing the drafts of the interimreport
to make sure as best as | could that it was accurate.
And based upon the inpression on March 15th, Debra
Stone started an initial draft of the interimreport
that ended up in Susswein's draft that said the Ofice
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of Attorney General and Division of Crimnal Justice
hadn’t received any statistics before. Sonething to
that effect. And | was going back to review the
accuracy of that. And in that effort I had sone

di scussions with Fahy and Rover. | think they both
cal l ed ne.

MR. CHERTOFF: And they called you up about
that point?

THE WTNESS: No, they called ne up about the
poi nt as to whether or not there had been sone
di scussi on of statistics.

MR. CHERTOFF: So you're telling ne that in
connection with the preparation of the draft interim
report, the initial position the draft took was that
the O fice of the Attorney General had not received any
statistics fromthe State Police prior to 19997

THE WTNESS: Right. And that was based upon
nmy m staken inpression at that tine.

MR. CHERTOFF: And then you started to get
calls froma couple people, nanely M. Fahy and M.
Rover, who said well, wait a second, that m ght not be
conpl etely accurate?

THE WTNESS: Well, no. They were not
i nvolved in the process of reviewing drafts. | think
it was as it relates to upcomng -- the upconi ng
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heari ngs and issues as to whether or not -- what the
| evel of know edge was of the Departnent at the tine.

MR. CHERTOFF: Is it fair to say that as the
heari ngs were approaching, you and Attorney General
Verniero were preparing for the possibility that there
were going to be specific questions fromthe Senators
about the issue of what did the Attorney Ceneral’s
O fice know and when did they know it concerning
statistics?

THE WTNESS: Yes. And that was al so
rel evant to a couple of pages in the interimreport.

MR. CHERTOFF: And in connection with that
preparation, you heard from Fahy and Rover who -- well,
l et me step back. In preparing for these questions,
and | -- in preparing for these questions, when you
talked to -- obviously you knew you were going to
testify and the Attorney General was going to testify,
right?

THE W TNESS: Yes.

MR. CHERTOFF: Initially --

THE WTNESS: | was -- | was nade aware of
that after the issuance of the interimreport.

MR. CHERTOFF: Ckay. What was the Attorney
General’s initial position about how he was going to
answer the question about when did the Attorney
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General’s O fice have information that there was a
statistical anomaly with respect to mnorities?

THE WTNESS: Well, | think he was -- he was
relying in part as it relates to sone of the initia
drafts of the interimreport saying that none of those
statistics had cone over. And as | -- | changed that
report and then had subsequent discussions with himin
which |I said that I'’mhearing that there were
di scussions of statistics and that you, over a period
of tinme, may have, you know, received or heard of
statistics.

MR. CHERTOFF: Well, let me stop you. You
mean to say that his initial position with respect to
whet her the Attorney General’s O fice had received this
i nformati on was that he was relying on the interim
report to tell himwhat he experienced back in 19977

THE WTNESS: No, | didn't nean -- | didn't
mean to inply that. What | said was | had -- | had
presented before himwhat turned out to be not entirely
correct in ternms of what was over at our office.

MR. CHERTOFF: Now, when you did that, did he
say, you know, this is not entirely correct, actually
we did get sone of this stuff? Did he correct you?

THE WTNESS: No, he did not.

MR. CHERTOFF: He accepted the report, right,
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or accepted the draft, right?

THE W TNESS: Yes.

MR. CHERTOFF: And your understanding was his
position was going to be consistent with the draft,
nanely we didn’t have any of this stuff, right? That’'s
what he basically told you he was going to say.

THE WTNESS: | don’'t want to confuse this.
What period of tine are we tal king about? |1’msorry.

MR. CHERTOFF: In the evolution of your
preparation for the hearings scheduled for April on
raci al profiling.

THE WTNESS: Can | just interject for a

second?

MR. CHERTOFF: Yeah.

THE WTNESS: There’'s a fal se assunption
there. | nmean if you want to go on a specific period
of time. | was not inforned as to the racial profiling
hearing and ny participation in that until after the
interim-- around the tinme of the interimreport.

So --

MR. CHERTOFF: Al right. Let ne step back.
There’s a period of tinme he’s reviewing drafts for the
interimreport, right?

THE WTNESS: Late in April.

MR CHERTOFF: And what --
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THE WTNESS: He was reviewi ng nore of the
final drafts of the interimreport.

MR. CHERTOFF: One of the issues in the draft
says when did the Attorney General’s O fice know about
statistical issues relating to profiling, correct?

THE W TNESS:  Un- huh

MR. CHERTOFF: |Is that a yes?

THE WTNESS: Yes. |'’msorry.

MR. CHERTOFF: And in connection with that,
the initial draft by Ms. Stone, who had no firsthand
know edge of this, says the Attorney General’'s Ofice
didn't get this information until 1999, correct?

THE WTNESS: Correct.

MR CHERTOFF: W now know that to be a
m st ake, correct?

THE WTNESS: Correct.

MR. CHERTOFF: Wen that draft was presented
to Attorney General Verniero he did not correct or mnake
a comment about that, right?

THE WTNESS: He did not.

MR. CHERTOFF: And then within a very short
period of tinme thereafter in anticipation of the
heari ngs com ng up and preparing for this question
com ng up at the hearings, you then heard from M. Fahy
and M. Rover that maybe that statenment in the draft
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was not correct, is that true?
THE WTNESS: Well, Fahy and Rover, wth

respect to the -- with respect to the neeting. And I
think that the interimreport on Page 23 tal ks about
the recei pt of docunents. It doesn’t talk about what

was told to the Attorney General.

MR. CHERTOFF: So in response to hearing from
Fahy and Rover, the Departnent crafted the report so
that it nade clear that it was docunents that had been
not received until ‘99, but didn’'t suggest that the
information itself hadn’t been received?

THE WTNESS: Yeah. | think it’s inportant,
the two were -- the two were unrel ated. Because |
think I referenced this before, I at sone point in tine
was concerned about what Rover had seen or what Rover
had not seen in terns of the docunents. So in one of
the last drafts, there was a change on Page 23 because
I went back personally nyself as opposed to relying on
the initial representations. | went back and | ooked
t hrough sone of Rover’'s files and in there | found sone
of the raw G| bert data. Not the Gl bert nmeno that
said we’'re in a very bad spot, but | saw sone of the --
| saw some of the raw data. So as it related to what
was in the Ofice of the Attorney General and Division
of Crimnal Justice, which essentially would go to the
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Departnent, recei pt of docunents, that’s why | changed
that meno -- | nean that portion of the report, and
then there were other discussions with the Attorney
General as it relates to the review of statistics with
himprior to his testinony.

MR. CHERTOFF: Well, let nme nake sure | break
this down piece by piece.

THE WTNESS: Al right.

MR. CHERTOFF: As the interimreport now
reads, it says “In md-March the Revi ew Team began to
recei ve docunents fromthe State Police pertaining to
audits,” et cetera, et cetera, “sone of which had not
previ ously been provided to the Ofice of the Attorney
General.” Now, that’s a change fromthe origina
draft, right?

THE WTNESS: Correct.

MR. CHERTOFF: The original draft couched it

in ternms of receiving information. |Is that fair to
say?

THE WTNESS: Well, it even said nore than
that. It said that there -- it gave the inpression

that everything that was in the report had only been
received in March of 1999.

MR. CHERTOFF: All right. So you changed the
final version to reflect the fact that, in fact, sone
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of this information and some of the documents had been
recei ved previously by the Ofice of the Attorney
General, correct?

THE W TNESS: Yes, and -- yes.

MR. CHERTOFF: Now, in connection then at the
sanme tinme, there’'s a hearing scheduled for April 26th
before the Judiciary Cormttee, correct?

THE WTNESS: Correct.

MR. CHERTOFF: And you're preparing M.
Verniero for his testinony, right?

THE WTNESS: | was assisting himin
preparation.

MR. CHERTOFF: And the question arises about
whet her he’s going to be asked about when this
i nformati on about statistics and consent-to-search data
was first conveyed to him right?

THE WTNESS: Right. And based upon -- yes.
Based upon what | had heard fromothers, | focused on
that issue with him

MR. CHERTOFF: And what was his initial
answer to that question? Ws his initial answer that
he hadn’t heard anythi ng about this?

THE WTNESS: No. | tal ked about the initia
answer, which was on March 16h, but in terns of the
preparation it was that the docunents -- | nmean and/or

Exam nati on - Zoubek 211

statistics that he ever saw on the issue were al ways
presented to himin the context. At the same tine, he
was being told by State Police that racial profiling
was not a probl em

MR. CHERTOFF: But at that point | take it he
did not deny that there had been a conversation
conmparing the Maryl and nunbers and the New Jersey
nunbers relating to consent to search?

THE WTNESS: He did not -- he did not deny
that and responded as | said, “If there was a
di scussion of statistics, this was nmy reaction to the
statistics.”

MR. CHERTOFF: \Wereas on March 16th when you
showed himthe G lbert neno relating to Maryl and
statistics and New Jersey statistics, his response was
“l’ve never seen that neno before.”

THE WTNESS: Correct.

MR. CHERTOFF: And he only indicated that he
recal | ed sone di scussi on concerning the Maryl and
nunbers and the New Jersey nunbers after you told him
that Rover and Fahy were going to recall that that
di scussion had taken place in a neeting, is that fair
to say?

THE WTNESS: | nean not were going to
recall, had recalled to me. Had recalled to ne. And
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so therefore | attenpted to refresh his recollection.

MR. CHERTOFF: So he refreshed his
recol |l ecti on based upon the fact that Fahy and Rover
said that they recalled the conversation?

THE WTNESS: | don't know if | told himthat
it was Fahy and Rover, but | said |I've talked to a
coupl e people who said they were at a neeting, and |
was hearing it fromDunlop, | was hearing it from Fahy,
and | think Rover said sonething to ne.

MR. CHERTOFF: But initially when you
conveyed Dunl op’s comments, he rejected Dunlop’s
recol l ection, he said that’s not true.

THE WTNESS: Correct.

MR. CHERTOFF: But when you said --

THE WTNESS: Dunlop’s recollections were
very strong that all this was discussed at the tine.

MR. CHERTOFF: And then | ater when Rover and
Fahy added their recollection, then he all owed as how
there was sone discussion, is that fair to say?

THE WTNESS: Correct.

MR. CHERTOFF: Now, let ne ask you this. The
whol e conversation with Dunlop actually arose in the
context of whether there was going to be sone kind of
i nvestigation of Colonel WIlians, right?

THE W TNESS: No.
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MR. CHERTOFF: Was there a discussion at sone
point in tinme about investigating why this blue binder
hadn’t been turned over?

THE WTNESS: Initially.

MR. CHERTOFF: Wo had that discussion?

THE WTNESS: Well, | think the Attorney
General turned to ne and said, “lI want you to find out
why these docunments haven’t been turned over before.”

MR. CHERTOFF: Was that in the March 16th
neeti ng?

THE WTNESS: Yes. And | think there's a
reference to ny assignnent in that regard on Page -- on
Z-16 that tells me that we should determ ne --

MR. CHERTOFF: So what happened? Did you

carry out -- did you carry out the assignnment?
THE WTNESS: | did and it evol ved over the
next few weeks as | was exam ning the -- having the

docunent production exam ned and | did so.

MR. CHERTOFF: How did it evolve?

THE WTNESS: It evolved in terns of
checki ng, you know, having -- checking what, you know,
was received fromthe Departnent of Justice and
ultimately was concluded with nmy personal review of
sonme of Rover’s files to see what had happened.
have -- | can discuss the investigation of Carl
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WIllians’ issue if you want ne to do so.

MR. CHERTOFF: Well, we’'ll get to that in a
second, but just to close this up --

THE WTNESS: Al right.

MR. CHERTOFF: -- to close up this one
questi on.

So you ultimately wound up concl udi ng that,
in fact, a lot of material had been turned over to the
Ofice of the Attorney General and therefore there was
no case to be made that there was any inpropriety on
the part of the State Police?

THE WTNESS: Yes. And in particular --
al though I had concluded the ‘97 and ‘98 material s that
we had reviewed previously, which were the nonthly
br eakdowns, had not come over and | don’t think there
was any record of those com ng over. Nor was there any

record of the Glbert neno conming over. | did not -- |
did not think there was -- | didn't viewthis as a
crimnal investigation at any point in tinme. And I
even had a discussion -- the only discussion | ever had

with Carl Wllians after his term nation was on the
subj ect of whether or not he was under investigation.
MR. CHERTOFF: Now, tell us about this issue

about --
M5. GLADING Can you just define the tine
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period nore closely when you concluded that -- your

i nvestigation into this?

THE WTNESS: Essentially | would say that at
the tine of the interimreport | had finished
eval uating that.

MR. CHERTOFF: Wat was the di scussion
concerning Colonel WIIlians being investigated?

THE WTNESS: There was no -- the discussion
I had with Col onel Fedorko and Col onel Dunl op, because
| think it puts the concept of the use of the phrase
“obstruction of justice” in context, which | had net
wi th Fedorko and Dunlop at the sanme tinme that I
reviewed what | believed that | hadn’'t seen these
records before, that | was about to go down to the
Justice Departnment on the 19th of March. | viewed this
as very serious, that they had to put their ful
attention to absolutely ensure that we got all of these
records because | had viewed that the Justice
Departnent was going to substantially increase its
i nvestigation, and al though there had been no subpoenas
or anything at that point, we were going to get to a
point in tinme where we all three of us, that neant
nysel f, Fedorko and Dunl op, were going to be on line
for whether or not there had been an appropriate
production of records. And if there wasn't, people
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coul d be facing obstruction of justice charges at sone
point intinme. So that was the context | used that in.
And | believed at sonme point in tinme there devel oped
runors that there was an investigation of Carl
Willianms. | indeed got beeped at a Little League gane
by Carl WIIlianms, who obviously still had ny nunber,
who said he had gotten called by sonebody at the

Phi | adel phia I nquirer saying that he was under

i nvestigation by me for obstruction of justice. 1| told
himthat was absolutely false. There was never any
such investigation. And | told himthat | would
contact the reporter or have the reporter contacted to
make sure that that was not reported because it was
false. There was no investigation. | was conducting
-- attenpting to find out what the status of the
producti on of docunents were. There was no point at
time in which | started an investigation of the
recently, you know, term nated Superintendent of the
State Police on obstruction of justice. That’'s just

W ong.

MR. CHERTOFF: Now, as of April 1999, you
have an indication that information that you originally
t hought was withheld by the State Police had actually
been turned over to Rover, correct?

THE WTNESS: Correct.
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MR. CHERTOFF: You al so had an indication
that Rover had wi thheld docunents fromthe Departnent
of Justice, correct?

THE W TNESS: That there were docunents that
were not produced at the Departnent of Justice.

MR. CHERTOFF: And you knew from your
i nvestigation about the State Police docunents that
Rover apparently had a | ot of docunments fromthe State
Police that you only saw for the first tinme in March of
1999, correct?

THE WTNESS: |'msorry?

MR. CHERTOFF: You knew t hat Rover had
received fromthe State Police docunents which you
initially believed only cane over in March of 1999, you
| ear ned that.

THE W TNESS: Based upon ny ultinate review
of his files.

MR. CHERTOFF: So did you go talk to M.
Rover and say what gives with all this stuff with the
docunents? Were you hol ding stuff and you weren’t
showing it to people?

THE WTNESS: | did not at that point. | had
closed himoff fromthe Departnent of Justice contact.
| thought, as | said before, that it was very difficult
to recreate a record, a clear record of what all those
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requests were. And at that point in time | was noving
forward to the conpletion of the State Police Review
Team | was becom ng the Acting Attorney General and
no, I did not go back to M. Rover at that point in
time because | was not continuing an investigation with
respect to the production of records at that tine.

MR. CHERTOFF: Well, let me ask you this
question. In connection with learning that the State
Police had, in fact, given a |lot of the docunents you
t hought were being withheld to Rover, did you recal
the fact that Rover had told you a couple of nonths
earlier that everything he did he did in consultation
wi th Waugh and the General ?

THE WTNESS: | don’t think | specifically
t hought about it and the reason was at that point in
time, as | said before, |I found that the Justice
Depart nent docunent requests that had conme were so
unclear that -- and | had a discussion with the Justice
Departnent on that very issue and we reached agreenent
across the table that there wasn’t -- there wasn't a
basis for any obstruction of justice inquiry.

MR. CHERTOFF: |’mnot tal king about
obstruction of justice. | just want to connect these
dots up.

In March you get a series of docunents which
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are -- you think you' ve seen for the first tine,
correct?

THE W TNESS: Yes.

MR. CHERTOFF: You go ballistic, right?

THE WTNESS: That's a fair characterization

MR. CHERTOFF: Your initial inpression, based
on conversations with M. Verniero and M. Hespe is
that this stuff has been withheld fromthe Ofice of
the Attorney General, correct?

THE WTNESS: Correct.

MR. CHERTOFF: You cone to find out, in fact,
that a lot of this stuff has been given to Rover,
right?

THE W TNESS: Yes.

MR. CHERTOFF: You also cone to find out that
at least the content of some of this stuff was
di scussed in a neeting which Fahy and Rover renenbered
i ncluded the Attorney General, correct?

THE WTNESS: Correct.

MR. CHERTOFF: You al so knew at the sane tine
that Rover had told you his entire role in this matter
was as a conduit and that really he didn't nmake any
substanti ve deci sions except in consultation with Wugh
and the Ceneral, correct?

THE WTNESS: Correct.
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MR. CHERTOFF: Did you at that point question
in your own mnd exactly the degree to which the
Attorney Ceneral had an understandi ng of what the
docunents were and the exi stence of the docunents and
whet her he was being conpletely forthcom ng with you
concerning his own role?

THE WTNESS: | think prior to the hearings
his statenents to ne were | heard about nunbers. They
m ght not have been good nunbers. But in context now,
but that the advice that he had received was that it
wasn’t right for -- and frankly, one of the things that
had happened was, you know, in the interimreport we
substantially tried to change on a policy basis the
direction and the definition of how the State | ooked at
racial profiling. So we were |looking at it under a new
standard and his position to me was that the advice
that he had received at that point in tinme was the
consent nunbers did not nmean that they were racia
profiling froma | egal advice, and also did not nean
racial profiling froma subsequent -- substantive
factual analysis.

MR. CHERTOFF: He told you that his
i npression was as of 1999 that the consent-to-search
nunbers were not going to be a problemin ternms of, you
know, evidential -- froman evidential standpoint?
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THE WTNESS: He told nme that although the
nunbers coul d be viewed as a problem that the advice
that he had received was they weren’t ultimtely
determinative in the Justice Departnent investigation.

SENATOR LYNCH:  Advi ce from whonf®

THE WTNESS: Fromstaff that he had

recei ved. Now, | have --
SENATOR LYNCH: \Who?
THE W TNESS: That's what he told ne. | have

subsequent|ly reviewed records that I know the answer to
that question, but in ternms of what he told ne, he said
he recei ved advi ce.

MR. CHERTOFF: So he acknow edged that he
focused on this issue and there was actual substantive
conversation about the Maryl and nunbers, the New Jersey
nunbers and whether or not this was going to be a
probl em from an evidentiary standpoi nt.

THE WTNESS: | don’'t know if -- he said the
Maryl and nunbers and the New Jersey nunbers -- excuse
me a second -- or whether it was that the nunber --
that there was -- | said to him | said there was a
di scussion that there weren’t good nunbers on consent.
| don’t think I said New Jersey versus Maryland. And
his response was is, as | said before, which was, “No,
it was in the context of getting a statenent that there
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was no -- it didn’'t equal racial profiling.”

MR. CHERTOFF: Well, so he acknow edged t hat
he had been told the nunbers did not | ook good, right?
He acknow edged that. That's final at the end of the
day.

THE W TNESS: He acknow edged that there was
a neeting.

MR. CHERTOFF: Right. And that the bad
nunbers were di scussed at the neeting, right?

THE W TNESS: That nunbers were di scussed at
t he neeti ng.

MR. CHERTOFF: And then he said but | got
advi ce that the nunbers were not determ native because
you could still say it’s not -- it doesn’'t equal racia
profiling, right?

THE WTNESS: That’'s what he told ne.

MR. CHERTOFF: But it was clear to you, at
| east as of that point, that he acknow edged that he
had focused upon the issue of bad nunbers and whet her
that’s tantanmount to proof of racial profiling.

THE W TNESS: That he had attended -- that
there was a neeting in that regard, yes.

MR. CHERTOFF: And did he refer back to the
May neeting?

THE WTNESS: Not specifically to the May
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nmeet i ng.

MR. CHERTOFF: Did he tell you that the My
neeti ng about the nunbers being good or bad was in the
context of discussing whether it would be necessary to
enter into a consent decree with the Departnent of
Justice?

THE WTNESS: It wasn’t -- he didn't say
consent decree, but at that point in tinme | had made ny
own concl usion based on what | heard. It nust have
been in context of the Justice Departnent inquiry.

MR. CHERTOFF: And was this discussion that
you had with himin connection with your preparation
for his testinony in the hearings on April 26th?

THE WTNESS: | participated in preparation
for himboth for that hearing, the first hearing, the
April 26th hearing, and then so the record is clear,
sonme preparation for the --

MR. CHERTOFF: The confirmation?

THE WTNESS: -- May 4th -- the confirmation
heari ng.

SENATOR LYNCH: The confirmation hearings are
originally attenpted to be schedul ed in March.

THE WTNESS: | don’t know the answer to
t hat .

MR. CHERTOFF: Did you --
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M5. GLADING  Just to --

THE WTNESS: No, | nmean if you' re trying
to -- let me go back. If youre trying to set -- the
reason | nentioned that was if you were trying to set a
framework, M. Chertoff, | don't recall whether those
conversations were before the 26th or after -- which
one of the preparation sessions they are.

MR. CHERTOFF: Did you guys do a nock
profiling hearing?

THE W TNESS: Yes.

MR. CHERTOFF: And who pl ayed the Senators in
t hat ?

(Laught er)

THE WTNESS: There was staff of the Ofice
who played the role, probably senior staff, fromthe
Departnent of Justice and fromthe Ofice of the
Attorney Ceneral.

MR. CHERTOFF: And Peter was the w tness and
you were the wi tness?

THE WTNESS: | don’t know if | had ny Power
Poi nt presentation. If you wouldn’'t mnd, what date is
t hat ?

MR. CHERTOFF: It would be April 23rd at
2:30. Friday, Apri 23rd, 2:30, which would be the | ast
busi ness day before the Monday hearing at ten o’ cl ock.
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THE WTNESS: | think that I went through the
Power Point presentation just for my own practice and
then there were sone -- there was sonme questioni ng of
the Attorney General.
MR. CHERTOFF: Did you anticipate -- | don’'t

mean you personally, but in the neeting or in any
neetings in preparation for the hearings, was there
di scussi on about what the answers would be if there
wer e questions about when certain docunents were
received by the Ofice of the Attorney General ?

THE WTNESS: | don't recall that, because in
going in on April 22nd, April 26th, that was nore of a
focus that | was going to speak. M/ role was to go to
speak and spending a little tinme prepping for that. |
did not -- | don’t know whether or not one of the
questions was -- | don’t know were there any
preparatory questions on Page 23 before then.
t hought about that before I went into it, but | don't
recall that comng up in the nock briefing.

MR. CHERTOFF: Before the hearing --

SENATOR LYNCH: Who participated in this
heari ng prep?

THE W TNESS: Senator, usually -- we had a
coupl e of those and usually -- could you -- what date
is that?
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MR. CHERTOFF: It’'s Friday, April 23rd. |If
you | ook at Z-8.

THE W TNESS: Senator, | don't -- at tines
there m ght have been people -- it m ght have been
Brian Litten fromthe Legislative staff in on that.
There may have been the Director of the Division of Law
or an Assistant Attorney General in the D vision of
Law. And nmaybe a Deputy Director

SENATOR LYNCH: Sonebody fromthe Legislative
staff participated? Sonebody fromthe -- oh,
Legi sl ative |iaison.

THE W TNESS: Legislative liaison. No, not
anybody -- no, a departnent Legislative liaison. From
our Legislative Affairs Ofice, Senator.

M5. GLADING At that point in tine was
your --

SENATOR LYNCH: Wl |, what was the other one?
You said you had two of these at |east.

THE WTNESS: Well, | would think, as | said,
| would think there was one prior to the April 26th
hearing at which | made the presentation and | woul d
think there was one probably before May 4th or 5th,
whenever the General’s confirmation hearing was.

SENATOR LYNCH: Again people were used to ask
Verni ero questions about the confirmation hearing as a

Exam nati on - Zoubek 227

practice run, as it were?

THE W TNESS: Yes.

M5. GLADING At this -- you indicated you
testified before, and | just want to get a little nore
specific. That your internal investigation into
whet her or not docunents and nunbers and statistics had
been withheld fromthe Departnent of -- fromthe Ofice
of Attorney General concluded around the tine of the
interimreport. Do you renmenber when it was?

THE WTNESS: Well, yes. Because the day or

two before the interimreport cane out, | went back to
doubl e check what Rover’s files were and | found a
coupl e of those -- | found a couple of those docunents

in his files which led ne to change Page 23 and the
page after that in a couple respects.

M5. GLADI NG Your investigation though in
ternms of docunents that were not previously provided
whi ch had been provided by the State Police, was that
concl uded al so?

THE WTNESS: Well, the investigation was one
of ny assignnents during that period of tinme and | was
inquiring into that. | did not assign soneone to head
up an investigation on that matter.

M5. GLADING Wen did you conclude? Wen
di d you reach concl usions and decide that you had
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answers about what had and hadn’t been provided to the
State Police?

THE WTNESS: | believe that | had reached --
ny review was shortly before the interimreport was
done. | was doing it in the context of that, keeping

in mnd that | didn't viewthat | had, once the interim
report was done, a separate investigation open on that
I ssue.

M5. GLADING (Ckay. And if | can just nove
for one mnute to the testinony before the Senate
Judiciary Commttee during the racial profiling hearing
on that topic.

Senat or Matt heusin asked you about the --

MR. CHERTOFF: Wiy don’t we give the witness
a - -

M5. GLADING -- asked you about your request
of docunments of the State Police --

MR. CHERTOFF: Wiy don’t we give the witness
a copy of the testinony.

M5. GLADI NG  Sure.

THE W TNESS: Wsat page are we tal king about?

M5. GLADING Al right. Let ne actually ask
you first about -- it’s on about Page 26. Probably
Page 26, yeah. | had excerpts unfortunately. Do you
see a reference --
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THE W TNESS: Wat page are we on?
M5. GLADING Let ne see the testinony.

Thanks.
Sorry. Just bear with ne a nonent.
(Pause)
Page 25, the bottom of Page 25. No, | have a
-- no, I'msorry, | have a version that’s pagi nat ed

differently. That’s the problem

MR. CHERTOFF: Maybe while you’' re | ooking,
let me junp in with sonething.

M5. GLADI NG  Sure.

MR CHERTOFF: First of all, was there a
di scussion in anticipation of the hearings that if
there were questions about docunents, that the Attorney
General would defer to you about whet her docunents were
recei ved?

THE WTNESS: No, there was no discussion
about how questions were going to be handl ed and what |
was goi ng to answer and he was going to answer at all

MR. CHERTOFF: Did you listen to the Attorney
General’s testinony in the hearing?

THE WTNESS: Yes, | was there.

MR. CHERTOFF: Ckay. On Page 26, Senator
Lynch had asked the foll owi ng question: “Let ne ask
the question again. At the tine that you filed this
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brief in Soto in March of 1997, did you consider the
need for a survey to determ ne whether or not there
was, in fact, defacto profiling going on on the
Tur npi ke?

“ATTORNEY GENERAL VERNI ERO Based on the
briefings that | have received and the assurances that
| received, no, | did not consider a need to have
i ndependent review done at that tine.”

“SENATOR LYNCH: And so there was no
statistical analysis ongoing under your watch until
sonetinme after the shootings in April of 1998, correct?

“ATTORNEY GENERAL VERNIERO If there was an
anal ysis going on at that point in time sonewhere in
t he Departnent of Law and Public Safety, | was not
aware of it in July of 1996, no.”

Do you renenber hearing that answer to that
questi on?

THE WTNESS: | do not renenber hearing the
July of 1996 reference, that it was limted to July of
1996.

MR. CHERTOFF: Was there a discussion in
advance of the hearing that Attorney General Verniero
would Iimt his answers to certain questions about his
awar eness to pre-Novenber 19967

THE WTNESS: No. | nmean | had di scussi ons
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recol l ection of what | had been told, and at that point
in time there was no further, you know, advice to him
as to what he should say. | did the best efforts I
coul d, based upon what | had heard, to refresh his
recol l ection on certain issues.

MR. CHERTOFF: You don’t remenber catching
t hat answer --

THE WTNESS: | do not.

MR. CHERTOFF: -- in the hearing and ki nd of
scratching your head a little?

THE WTNESS: | do not.

MR. CHERTOFF: You' d agree with nme that based
on what you | earned from Rover and Fahy that at |east
in 1997 there was an awareness in the Ofice of the
Attorney Ceneral that there was a statistical analysis
goi ng on sonmewhere in the Departnent of Law and Public
Saf ety?

THE W TNESS: Wat was that question, |I'm
sorry? | was reading this.

MR. CHERTOFF: You were certainly aware as of
the tine of this hearing, based on your conversations
wi th Fahy and Rover and your analysis of the records,
that at |east as of 1997 there had been a statistica
anal ysi s going on concerning the issue of the Turnpike.
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THE WTNESS: Right. But -- yes.

MR. CHERTOFF: And let ne finish also with
this.

As of the tinme of these hearings, you had
al ready been into Rover’s file and you had seen that he
had a | ot of documents that the State Police had
prepared, right?

THE WTNESS: Umhmm  Yes.

MR. CHERTOFF: Did you report that to
Attorney Ceneral Verniero?

THE WTNESS: | did report to himthat sone
of the Glbert -- | found that some of the Gl bert
menobs in -- I'msorry, sone of the Glbert nenos, but

not the narrative, in Rover's files.

MR. CHERTOFF: And did you tell himfor that
reason you were going to have to change Page 23 of the
interimreport to nake it clear that, in fact, sone of
the records had conme over way back?

THE W TNESS: Yes.

MR. CHERTOFF: Wat was the Attorney
General’s reaction to that, that the stuff was in
Rover’s files? WAs he upset?

THE W TNESS: He was upset that -- he was --
about it being in Rover’'s file?

MR CHERTOFF: Yeah.
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THE WTNESS: He said at that tine that did
I, you know, did those -- did those docunents that you

received reflect that they went to ne?

MR. CHERTOFF: Ckay, wait a second.

So his reaction when you said |’ve got these
docunents in Rover’'s files was to ask you whether there
was an indication that he had actually personally
recei ved thenf?

THE W TNESS: Ri ght.

MR. CHERTOFF: And you said what?

THE W TNESS: No.

MR. CHERTOFF: And then what did he say?

THE WTNESS: And then he said that -- that
they’ re docunents that were in the files of soneone in
the O fice of the Attorney Ceneral at the tine. And I
told himand that’s why | was changing the interim
report and that was pretty nmuch the end of the
conversation at that tine.

MR. CHERTOFF: Did he express any
consternation or was he troubled or angered about the
fact that the person who he had specifically personally
assigned to work on this inportant matter with him
hadn’t shown hi m docunents that were significant?

THE WTNESS: | don’t recall that being
di scussed.
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MR. CHERTOFF: In this conversation or in any
ot her conversations did you say to him by the way,
General, | should tell you that Rover has told ne that
basically he didn’t do anything unless he cleared it
with you and Al ex Waugh?

THE WTNESS: | did not say that to him

MR. CHERTOFF: At sone point in this period
of tinme between February and April 26th when this whole
i ssue about the arrival of the docunents cones onto the
front burner, did you ever have a conversation with
Al exander Waugh about it?

THE WTNESS: | did not.

MR. CHERTOFF: Did you consider having a
conversation with himabout it?

THE WTNESS: | did not.

MR. CHERTOFF: Did you consider that he m ght
have sone know edge about when docunents were
transmtted?

THE WTNESS: To the Departnent of Justice?

MR. CHERTOFF: To the office of the Attorney
Gener al .

THE WTNESS: | think the record, the
i nportant record that | assigned soneone to | ook at
what went to the Departnment of Justice and what do we
have and what do we have to produce.
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MR. CHERTOFF: I'msorry, | don't mean to the
Departnent of Justice. | nean when you were trying to

figure out whether the State Police had turned over
docunments to the office of the Attorney General, and
particul arly docunents in that notebook, G 33, you said
you asked a nunber of people Like Debra Stone and sone
ot her peopl e about whether they had seen it before,
right?

THE WTNESS: Correct. | did not talk to
Al ex Waugh.

MR. CHERTOFF: |Is there a reason you nade a
deci sion not to do that?

THE WTNESS: | don't know if | nade a
consci ous decision in that regard. He was a Judge on
the Superior Court at the tinme. | did not contact him

MR. CHERTOFF:. After your had your
conversation with Rover, where Rover said | ook, with
respect to withhol ding the docunents, everything I did
I ran by Al ex Waugh, did you then consider calling up
Al ex Waugh and asking himwhat was in his mnd or what
-- how he made the judgnents on these things?

THE WTNESS: As | said, at that point in
time | was trying to get a focus on what docunents
there were and | was -- | was prioritizing ny attention
at that tinme, which I had many assignnents, and | did
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not -- | did not contact M. Waugh.

MR. CHERTOFF: Now, |let ne ask you this
question. At Page 45 of the hearing Senator Mattheusin
asks you the follow ng question. He directs your
attention to Page 23.

THE W TNESS: Ri ght.

MR. CHERTOFF: And in the middle of the
question he says, “Page 23, indicating that you had
started conpiling information in md-March as a Review
Team but noticed that that information that you had
been receiving, and I quote, ‘sonme of which had not
been previously provided to the Ofice of the Attorney
General of the Division of Crimnal Justice.” Wo did
not provide the information to either the Attorney
General’s Ofice or the Division of Crimnal Justice?”

And you answered: “It had not been received
-- had not previously been received by the Attorney
General’s Ofice. | made a specific request when

desi gned what we were going to ook at in ternms of this
study and identify the data that we needed. And we
received data with respect to the stops and the
searches at Cranbury from 1997 through 1998 that had
been coll ected on a periodic basis by the State Police
whi ch we had never received before.”

Now, when you answered the question, in your
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m nd again, did you nake a decision not to nmention the
1997 Gl bert neno regarding the Maryland State Police
consent-to-search data as sonething that you were
continuing to say had not been received?

THE WTNESS: Well, | thought -- | thought at
that point intime | was focusing on the ‘97 and ‘98,
because at that point in tinme | had known that, and
that’s why | changed Page 23 of the report, | had known
that the underlying data on the Gl bert report was
over. So when | answered that question, | was nore
specific as to the conpilations for ‘97 and ‘ 98.

MR. CHERTOFF: Because at that point in your
m nd you actually considered that the Gl bert data
relating to ‘96 really had been in sone formor fashion
conveyed over --

THE W TNESS: Yeah, | thought it would have
been a very technical distinction for ne to just focus
on the narrative neno.

MR. CHERTOFF: And then you' re asked again on
Page 46 about that. There’s sonme further questions
about when was the information requested and Senat or
Mat t heusi n says, “That says the Review Team but
previous to that, when was it requested? It did not
come out of the Superintendent’s Ofice.”

Now, you answered, “W are |ooking at that.
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| was not First Assistant at the tine. W are

exam ning that issue to see what requests were nade and
what was not produced, because it was of great concern

to us as well as why it is referenced on Page 23 in the
report.”

And then you go on to say, “W are exam ning
putting sonme of those portions as it relates, depending
upon what the investigation reveals.”

Now, after April 26th, what further
i nvestigation did you do at this point?

THE WTNESS: | took no further steps.

MR. CHERTOFF: Is there a reason that when
you testified here did you anticipate doing further
i nvestigation?

THE WTNESS: | did anticipate doing further
i nvestigation. W were focusing on the rest of the
State Police review. | becane Acting Attorney General.

And | did not see the need in particular when | got the
sense that there was sonme concern that this was a witch
hunt back against the State Police. That | didn’t
think that it was necessary to engage in that. It also
tied back into the, you know, the kind of the clarion
call that there was an indictnent com ng on
Superintendent Wllians. And at that point in tine |
didn't think it was a -- there was any need for nme to
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take any further investigative steps. But it hadn’t
been cl osed off at that point in tine.

MR. CHERTOFF: Were you concerned that one of
the problens with investigating it further is that the
question of what people in the Attorney General’s
O fice knew and when they knew it was becom ng nurki er
and murkier and it mght be very difficult to sort out?

THE WTNESS: | thought, and to what I
rel ated before was, know ng exactly who knew what, when
on those docunents would be difficult to sort out. |
al so concluded that one of the reasons, frankly, that
there nmay have been all this confusion in the evolution
bet ween March 15th and April 23rd was the fact that
when | started the State Police Review Team | did it
entirely fromscratch and I did not go back and sit
down with each person that had contact on this issue
before. So therefore, | had sone m staken inpressions
at tinme with respect to who had received things and
not, and I didn't see that there would be a fruitful
i nvestigation as it relates to, for exanple, going back
against Carl WIllianms on that issue. | just didn't see
that to be in the public interest at that tine.

M5. GLADING Did | m sunderstand your
testinmony earlier to be that by the tinme of the interim
report you had concl uded your investigation into why
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the State Police had not produced docunments sooner?

THE WTNESS: Well, | had -- | had taken what
turned out to be the last step in that investigation.
| took no other steps. | didn’'t conclude the
investigation. | didn't say it’s done. It was one of
the open matters when the transition was occurring that
the Attorney General is having hearings. |’ m becon ng
Acting Attorney CGeneral. And | nade a determ nation
that it wasn’'t sonething that | was going to -- going

to continue.

M5. GLADING Did you indicate to Attorney
General Verniero if your investigation was nerely on a
hi atus and you were going to continue it or if it had
concl uded?

THE WTNESS: No, | think he had the
i npression at the tine that it m ght be sonething to be
continued, but | didn't think that it was sonething, as
| was noving in to try to conplete the rest of the
interimreport, Director of Division of Crimna
Justice and Acting Attorney General at that tinme, that
the reasons | set forth that there would be a reason to
be doing an investigation on the nowretired
Superintendent of the State Police. | just didn't see
that it was going to be fruitful

M5. GLADING And just on that sane topic.
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Did you di scuss, when Col onel Dunlop called you and

i ndi cated that he had heard these runors and told you
that there was -- | think your testinony was that he
had told you about an earlier neeting at which nunbers
wer e di scussed, the Maryl and nunbers were di scussed,
did you call Col onel Dunlop back after that phone cal
on that topic?

THE WTNESS: | did have a conversation with
Col onel Dunlop. | don't recall using the word
“indictment” as it relates to Colonel Wllianms with
Li eut enant Col onel Dunlop. And | was entirely truthful
to Carl WIlianms when | spoke to himon the phone and
told himat no tine was he under an obstruction of
justice investigation.

M5. GLADING So the record is clear, what
words did you use with Col onel Dunl op when you spoke
with himthe first tinme on this subject?

THE WTNESS: Well, | had conversations with
him | was very concerned on how t he Superi ntendent
could potentially be sitting on these docunents. And
that was the context in which | had done it. But | had
also talked to himabout it and he could have -- | had
war ned the concept of obstruction of justice, if |
didn’t going forward get conplete records fromthe
State Police and if we weren’t in a position to provide
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that to the Departnent of Justice.
M5. GLADING So it’'s --
SENATOR LYNCH: Did Dunlop tell you that they
had al ready been forthcomng with nost of this
i nf ormati on?
THE WTNESS: Well, that’s -- what he had --
SENATOR LYNCH: I n that conversation
THE WTNESS: Well, yeah. He told ne that

there was a neeting -- there was a neeting before.
knew -- | nmean he had said he hadn’'t seen sone of this
information hinself that was over there. He then -- he
didn’t talk about -- he tal ked about there was a

neeting at which this was all discussed.

M5. GLADING And then after the -- did you
then call Col onel Dunlop back and tell him-- on this
subject and talk with himabout it again?

THE W TNESS: Wien he tal ked to ne about the
neeting, | called himback. | think I testified about
this alittle bit before, in which |l said |l went in and
| spoke to the Attorney General. And then I called
back Col onel Dunlop and said, you know, that the
Attorney Ceneral didn't recall it that way and that
we're not -- as it relates to going after Carl WIIlians
again on a non-production, that it wasn't sonmewhere
that I was going to be going.
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M5. GLADING Okay. And in the first
conversation with himon this you said you probably did
use the words “obstruction of justice,” but you were
tal ki ng about a prospective threat?

THE WTNESS: | was tal king about the fact
that | had just received these and | was going down to
neet with representatives of the Justice Departnent and
begin a process of identifying what docunents had to be
produced and that if | was maki ng representati ons down
there at the Justice Departnent, | wanted themto be
accurate. Al three of us had an interest of making
sure they were accurate because we could be subject to
problens if they weren't.

M5. GLADING | thought you testified just
before that you had said if information wasn’t
forthcomng in the future, there would be obstruction
of justice charges.

THE WTNESS: Well, | said the difference
woul d be -- as | had gotten the indication since there
had been a call for Janet Reno to get nore involved in
this. There had been an announcenent by Eric Hol der
that the investigation was going to be expedited and
frommy conversations with the Justice Departnent, it
was absol utely abundantly clear to ne that they were --
they were putting their investigation on a fast-
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forward. So that we mght be at a point in tine as
opposed to where we were with this informal -- this
formrequest that we received. That we could be at a
point in tinme where we were getting a nuch nore fornal
i nquiry.

SENATOR LYNCH: When specifically with
Hol der? When are you tal ki ng about ?

THE WTNESS: M/ conversation with Dunlop is
-- this would have been on March 11th as it relates to
prospectively and what we needed to do with respect to
docunments. M conversation with himin respect to the
General s know edge woul d have been sonetine after
March 15th or 16th, | don't recall specifically whether
it was in one of my weekly neetings with Fedorko and
Dunl op or by phone.

M5. GLADING And the conversations, your
under st andi ng that Justice was cranking up the heat on
its investigation and was going to be noving nore
aggressively. Wen did you first gain that know edge?

THE WTNESS: | gained that know edge when
Eri c Hol der stood up on the steps of the Justice
Departnent with various representatives of the State of
New Jersey, after everybody was calling that the
Attorney Ceneral’s Ofice couldn’t do this
i nvestigation, calling for an expedited review.
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Calling for themto take over the 7A shooting. And
calling for themto come to a result of their
i nvesti gation.

SENATOR LYNCH: Wen?

M5. GLADING \When was that?

THE WTNESS: | think the public record wll
reflect that that’s sometinme March 8th, March 9th. |'m
not certain. | believe that that’s about when that
announcenent was made.

M5. GLADING And you had no conversations
wi th anyone in the weeks inmediately prior to that
about the Departnent of Justice investigation being
hei ght ened or being turned up?

THE WTNESS: Well, | had had -- | had -- in
addition to that announcenent, | had a direct
conversation with Steve Rosenbaum of the Departnent of
Justice sonetinme at the end of February, introducing
nyself. That | was going to be the | ead person on
dealing with the Justice Departnment inquiry. And he
advised ne at that point in tinme that they were going
to be expediting the conclusion of their review

SENATOR LYNCH: Let nme take you back because
|’ve got to get out of here.

Let ne take you back to the beginning of your
quest, as it were, which | assunme is to February the
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10t h when the Attorney Ceneral conm ssions you and
says, “I want you to look at this racial profiling

i ssue and maki ng no assunptions, take it totally from
scratch. Take it wherever it needs to go.”

From your perspective, that’s when your
activity began, correct?

THE WTNESS: Correct. Well, the activity
with respect to the State Police --

SENATOR LYNCH: Right. And at that tine sone
of us assuned that Peter Verniero already knew that he
was about to be nom nated to the Suprenme Court and
i ndeed two and a half weeks | ater he was.

In the mddle of March you retrieve this blue
book of information and you're also faced with this
prospect of the Justice Departnent breathi ng down your
neck, as it were, and were | eading down the road to the
Verni ero hearings and nom nation and the racia
profiling hearings. You said before that after the
interimreport and your testinony at the racia
profiling hearings, that you didn’t see the need to
continue the review, certain reviews, because they
m ght not be able to go anywhere and they m ght create
nore di sruption than good.

THE WTNESS: Well, | thought -- | didn't see
the need -- | didn't see the potential success because
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ny eval uation of the confusion with respect to
production issues. But what | was addressing in
particul ar was any notion, and frankly a notion that
was reported | ast week, that | was at sonme point in
time focused on indicting Colonel WIlianms and | wanted
to make sure the record was absolutely clear that |
never was focused on indicting Colonel WIIians.

SENATOR LYNCH: And during this sane tine
period, the Troop D audit is going down the road.

THE WTNESS: The Troop D audit is being --
conti nued to be worked on.

SENATOR LYNCH: And you had a report in the

early part of -- sonme kind of a --

THE W TNESS: February 10t h.

SENATOR LYNCH: -- mnimal report in
February.

THE WTNESS: Well, actually I had the
synopsis -- what is referred to as Z-3, which was a
substantive description -- no, not Z-3. The docunent,

the synopsis of the audit that included the results of
that audit. And | knew that they were going to
continuing with aspects of it.

SENATOR LYNCH: Right. Al right. And were
you reviewing that with Col onel Dunlop during that tine
period? Wre you asking for updates as to what was
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goi ng on?

THE WTNESS: | was -- | was asking him--
that would be part of -- as | said, | set up the weekly
neeti ngs and sone of those issues may have been
di scussed at those tines. And at that point, after
February 10th, there were things that they had to
conpl ete before they were ready to nmake the referrals
that the needed to nake.

SENATOR LYNCH: I n conpiling the infornmation
for the interimreport, was Sachetti called in by you
or others to provide his information in the context of
the interimreport?

THE WTNESS: Well, | think -- | think as
had said before, on the day that the interimreport was
announced, we had had the previously-schedul ed neeting
in which he presented that data to ne, so | had the
dat a.

SENATOR LYNCH: \Wherever he was at at that
point in tine.

THE W TNESS: Wierever he was at as of
February 10th, 1999.

SENATOR LYNCH: Well, how about when you're
getting down to the tinme that you have the -- you're
about to publish the interimreport? Wat did you with
Sachetti and the Troop D audit between February and
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THE WTNESS: | was at that point --
SENATOR LYNCH: -- of gl eaning information?
THE WTNESS: At that point waiting for
additional -- additional information and the conpletion

of that work. Part of what was going on was the

eval uation of the evidence. So | was waiting back for
a report. | did not receive any additional statistica
or other information fromthe Troop D audit prior to
the i ssuance of the interimreport.

SENATOR LYNCH: Did you think it was
rel evant ?

THE WTNESS: | thought if they had provided
me with additional data that was able to be included,
it could have --

SENATOR LYNCH: Did you ask Dunlop if they
had any additional data?

THE WTNESS: Wsat | said -- what | said to
Li eut enant Col onel Dunl op was, and he under st ood
because there was a conversation | had with him and
al so Li eutenant Col onel Fedorko, as to the direction we
were going. Advising himthat the reconmendati on was
that we were going to be withdrawing the Soto case and
we were considering that. That if they had any data
that they wanted to bring to nmy attention, to bring it




O©CoOO~NOOITRAWNE

O©CoO~NOOITRAWNE

Exam nati on - Zoubek 250

to my attention as soon as possible. And so | was
expecting them when they were ready that they would
bring that to nme, because the State Police felt very
strongly on this issue.

SENATOR LYNCH: And goi ng back to February
10th, you wanted to get all the information you could
that was relevant to this data. Have you ever read the
final analysis and report fromthe Troop D audit teanf

THE W TNESS: That woul d have been provi ded
to, and | don’t think it was conpleted, the work on
that was conpleted --

SENATOR LYNCH: | asked you a question. Have
you ever read the final report fromthe Troop D audit
team - -

THE WTNESS: | have as part of the review of
docunents. That woul d have --

SENATOR LYNCH: Wen?

THE WTNESS: Recently, within the creation
of the archive. But in terns of --

SENATOR LYNCH: When was that fil ed?

THE W TNESS: Wen was what fil ed?

SENATOR LYNCH: Wen was that final report
filed by the audit teamfor Troop D?

THE WTNESS: | never -- | did not nyself
directly receive that because that woul d have been a
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conpletion by Internal Affairs and then a referral of
potential cases with respect to further investigation.

SENATOR LYNCH: | thought your m ssion was --

THE WTNESS: |I'ma little -- I'"ma --

SENATOR LYNCH. -- to take conplete charge of
this mssion and take it wherever it goes?

THE WTNESS: |'msorry, Senator, |'m

confused by your question on Troop D. Troop D audit
was sonet hing that was being conpleted by the State
Pol i ce.

SENATOR LYNCH: Right.

THE WTNESS: | received updates periodically
by Li eutenant Col onel Fedorko as to the status of that.
At some point intinme, either in May or June, he
advi sed nme that they weren't receiving additional or
results on the investigation and that his
recommendati on was that he was receiving fromhis
people, that that audit, they were to conpl ete what
t hey had done already and then they were going to refer
that in the Internal Affairs evaluation for further
wor K.

SENATOR LYNCH: Did you read Lieutenant
Sachetti’s deposition that was taken in these
proceedi ngs?

THE WTNESS: | don’'t -- no, | did not.
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SENATOR LYNCH. Were you briefed on it?

THE W TNESS: Per haps generally.

SENATOR LYNCH: Perhaps generally. And who
briefed you on it?

THE WTNESS: | would have had had neetings
wi t h counsel beforehand.

SENATOR LYNCH: So you were aware that
Li eut enant Sachetti says that sonmetinme in May of 1999
that his audit team was shut down tenporarily.

THE WTNESS: And that was -- if that
occurred, which |I understand that it did, it was based
upon Li eutenant Col onel Fedorko, then Superintendent of
the State Police, calling ne with his recommendati on
that the use of manpower and resources on that point in
time, they weren't finding additional discrepancies and
it was his recommendation to close it down at that
poi nt .

SENATOR LYNCH: But it wasn’t closed down as
per Lieutenant Sachetti for about a nonth, they were
put on hold for a nonth, until the hearings were
concl uded, all of the hearings, including the
confirmation hearing, were finalized and that Peter
Verniero was sworn in as a Justice of the Suprene
Court.

THE WTNESS: | was -- | can tell you I was
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advi sed that Sachetti testified that State Police
officers were sitting for a period of tinme wthout
anything to do, which is the first tinme |I have ever
heard that. And it was ny understanding that they were
-- one of the reasons they were sitting there was
because they weren’t getting responses fromtheir
letters, and if they weren’'t getting responses from
their letters, I would have had an expectation that
they would go out and visit the people and try to find
out the information. That’'s the first |’ve ever heard
of that and --

SENATOR LYNCH. But, M. Zoubek, you had
al ready been nmade aware of that there was sonme kind of,
as you put it, some kind of reporting issue between the
State Police and the Attorney Ceneral’s Ofice, at
| east some indication that there was reporting issues,
when you were given this charge and responsibility on
February 10th, 1999. Arned with that, why weren't you
| ooki ng for the actual report from Li eutenant Sachetti
and the audit tean®

THE W TNESS: Because what | had done was
had set up weekly neetings with the Superintendent and
t he | ead Lieutenant Col onel each week to receive
updates as to what was going on and did have -- did
have a foll owup and a recomrendati on, and at the sane
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time was involved in the process of --

SENATOR LYNCH: None of which is in witing.

THE WTNESS: None of which is in witing?

SENATOR LYNCH: Those fol |l ow ups and
recommendations, they're not in witing.

THE WTNESS: M neetings with Fedorko and
Dunl op --

SENATOR LYNCH: And your problem before with
the State Police was you weren’t getting things in
witing, as |east you thought you weren't getting
things in witing. That that was part of the problem
that, as you saw it, existed between the Attorney
General’s Ofice and the State Police on these profile
I ssues.

THE WTNESS: And what | received on February
10th was an extensive in-witing docunent which advi sed
nme as to the status of the Troop D audit. | continued
rTy - -

SENATOR LYNCH: But it in no way expressed
itself as a final report.

THE WTNESS: No. And | would have an
expectation that the final report would be concl uded.
So I had net in Decenber. | had net in February. And
| had di scussions with Lieutenant Col onel Fedorko as to
what was happening with respect to that. He canme back
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with me and he told nme that his people were
recommendi ng that they nove on fromwhat they are
doing. | accepted that recommendati on and then the
final Troop Dresults were ultimately referred over to
the office that we created as a result of the review
process --

SENATOR LYNCH: \Whose office?

THE WTNESS: The Ofice of State Police
Affairs. So that those -- so the results of that --

SENATOR LYNCH: And who was in charge of
t hat ?

THE WTNESS: | was tenporarily in charge of
that in the summer of July of 1999 before Martin Cronin
came on and before we got a new Superintendent, but
all --

SENATOR LYNCH: When did Cronin cone on?

THE WTNESS: Cronin cane on in Septenber of
1999.

SENATOR LYNCH: So you referred it to
yoursel f for the next several nonths and during the
time that you referred it to yourself, did you ask for
a report?

THE WTNESS: | got a report from Lieutenant
Col onel Fedorko who said --

SENATOR LYNCH: In witing?
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THE W TNESS: Over the phone, to the
conpl etion, that they weren’t conpleted. That they
were going to close it down. And ny assunption is, and
that’s what’ s happened on the Internal Affairs side of
t he house, because that’s what we’ re tal ki ng about at
this point intime, that Internal Affairs reports they
are required under their SOP s to conplete their
results, put a final report together. They then nake
an evaluation as to whether or not they get referred
crimnally. That is the paper process that has worked
in that, and it was ny understanding that that’s what
woul d be happening in this instance.

M5. GLADING Are you aware --

SENATOR LYNCH: As the head of the Division
of Crimnal Justice, were you during this sanme tine
peri od because you continued in that role until June of
20007

THE W TNESS: June of 2000, yes.

SENATOR LYNCH. Were you interested in any of
the reports that were com ng back fromthe audit team
that there may have been intentional doctoring of
reports as it relates to race and/or consent to search?

THE W TNESS: Absolutely. And that’s why one
of the major focuses of the --

SENATOR LYNCH: So you had another role --
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THE WTNESS: -- final -- of --
SENATOR LYNCH: -- here. So you had anot her

role here, didn’'t you?

THE WTNESS: As set forth in the fina
report of the State Police Review Team which we were
working on in April and May, what we did was recomend
an entire reformation of the Internal Affairs process
in the New Jersey State Police and ny expectation was
that those new processes and procedures woul d receive
the final Troop D audit and would act on it
accordi ngly.

SENATOR LYNCH: But in at |east two arenas
you shoul d be soneone that’s being reported to on the
results fromthe Troop D report through Lieutenant
Sachetti and the chain-of-comrmand, correct?

THE WTNESS: Yes. And what | would
receive --

SENATOR LYNCH. And have you now | earned t hat
they never filed, Sachetti never filed what purports to
be a final report even though he was shut down until
the fall of 20007

THE WTNESS: And it is ny -- yes. It is ny
under st andi ng - -

SENATOR LYNCH: When did you |learn that?

THE WTNESS: It was ny understandi ng that
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the Troop D audit was conbined with some other audits
that were going on under the Traffic Bureau, and that
those were conpleted. And that was part of the
assignnment that | oriented a new Superintendent to and
the Director of State Police Affairs was to take
absol ute control over the Troop D audit and nake sure
it’s handl ed appropriately.

SENATOR LYNCH: M. Zoubek, let’s stick to
the Troop D audit. They were shut down in May of 1999.

M5. GLADING June actually.

THE WTNESS: | disagree.

SENATOR LYNCH: Ckay. They were shut down in
June of ‘99 and di sbanded, correct?

THE W TNESS: At the reconmendati on of
Li eut enant Col onel Fedorko.

SENATOR LYNCH: Forgetting about whose
recommendation. It’s now clear that they were
di sbanded in June of 2000 and that they had not
finished all of what they had set out to do, correct?

THE WTNESS: | disagree with that. The
Troop D audit was set up to nake an eval uati on of
di screpancies on the highway. It was reported to ne

that they had reached a point in tinme in which they
weren’t discovering any further --
SENATOR LYNCH: Where is their evaluation?
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THE WTNESS: What's that?

SENATOR LYNCH: Where is their evaluation?
They were set up to nmake an evaluation. You show ne
t he eval uati on.

THE WTNESS: The evaluation | can provide to
the Conmittee if there’s anything that hasn’t been

provided in the -- in the docunents. There was a
followup in --

SENATOR LYNCH: | don’t see a final report,
do you see a final report --

THE WTNESS: -- and a foll ow up
i nvesti gation.

SENATOR LYNCH: -- in these records fromthe

Troop D audit?

THE WTNESS: It was ny understanding there
are sonme documents with respect to the Troop D audit
that related to a conpletion after -- I will inquire --
if counsel reminds ne as to the tinme frame of that, |
will inquire, Senator, because | know we nay be seeing
each other again. | will provide it to the Cormttee.
It’s ny understanding that there was follow up on the
Troop D audit and there were other reports on the Troop
D audit. | did not receive those during the period of
time of April and May of 1999.

SENATOR LYNCH: Did you review the fina
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report?
THE WTNESS: At the tine the final report
came in, Martin Cronin was put in place and --

SENATOR LYNCH: | asked you a question. Did
you review the final report?
THE WTNESS: | have -- | have seen reports

with respect to the ultimte outconme of the Troop D
audi t.

SENATOR LYNCH: M. Zoubek, did you review
the final report?

THE WTNESS: | don’t know what you're
referring to in ternms of the final report.

SENATOR LYNCH: The last report that Sachetti
filed, which was in the fall of 2000.

THE WTNESS: | have seen parts of that
docunent .

SENATOR LYNCH: And is there any indication
in that final report that there may have been crim na
violations commtted by others who were involved in the
Troop D audit, nanely with msstating race and al so
m sstating consent to search?

THE WTNESS: 1t’s ny understandi ng that sone
files were referred to the Division of Crimnal Justice
by -- sonetinme in the summer of 1999 for review and
eval uation as to whether or not there would be a
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crimnal prosecution. So that there was --

SENATOR LYNCH: When was this done? Wen was
this done?

THE WTNESS: It would have been sonetine in
t he sunmmer of 1999.

SENATOR LYNCH: I'mtelling you that this
report wasn’t filed until the fall of 2000.

THE WTNESS: And I'’mtelling you that there
were referrals, because what happens in the course is
that there were referrals of individual cases for
review and that’s part of the process. There' s just
not some |arge final report document that occurs and
that’s the only thing that conmes out of these cases.
There are referrals.

SENATOR LYNCH: Well, | suggest that you read
Li eut enant Sachetti’s testinony for the benefit of the
people of the State of New Jersey and for the benefit
of the State Police. Because what he indicates is that
the reason that he forced the final report to be
submtted, or the final report, at |east what could be
considered a final report since he wasn’'t able to
conplete his investigation, that he suggested that it
was i nherent on fairness in certain nenbers of the
State Police getting reprimanded, having blue cards in
their folders, and other who were wal king, in effect,
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scot-free who did much nore serious things, at |east
based upon the audit because no one paid a heed or
want ed the final report.

THE WTNESS: And all | wll say --

SENATOR LYNCH: And that he literally had to
force the final report into the Superintendent’s Ofice
in the fall of 2000.

THE WTNESS: And the question that | would
ask is why if it was, as being told to ne, that
Li eut enant Sachetti is saying one of the reasons they
weren't able to conplete it is because all they were
doi ng was sending letters out to witnesses and they
didn’t have work to do in the office. M question is
is why there wasn’'t a process of driving to people’s
houses, knocki ng on doors and conpleting that --

SENATOR LYNCH: Did you ever talk to
Li eut enant Sachetti about what he did or didn't do?

THE WTNESS: | didn't have direct contact
wi th Lieutenant Sachetti.

SENATOR LYNCH: Who di d?

THE WTNESS: | deal with the Superintendent
or the Lieutenant Col onels.

SENATOR LYNCH:  And so fromthe tine that
Li eut enant Col onel Fedorko left, or Acting
Superi nt endent Fedorko, which was -- | don’t know, the
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fall of 1999, fromthat point forward, did you ever ask
Superi ntendent Dunbar for the final report?

THE WTNESS: | have asked -- | have asked as
to the status and making sure that there’s a foll ow up.
VW now have --

SENATOR LYNCH: Wen?

THE WTNESS: | oriented -- | oriented
Director Cronin as to this issue when he arrived. |
ori ented Superintendent Dunbar. And the way the office
is set up right now, we created a new function in the
office, it’s Director of State Police Affairs. And
that’s sonmething that Martin Cronin’s office follows up
on. And so | get periodic reviews. | amnot -- | am
not the person that gets reported to on this issue at
the tine.

SENATOR LYNCH: Fromthe tinme Cronin
succeeded you in that capacity in Septenber of 1999,
fromthat date forward, are you saying you had no
direct interaction with the State Police on the
reporting of the Troop D audit teanf

THE WTNESS: Oher than discussing with
Martin Cronin, updates with respect to that, the
reports would go in to M. Cronin and woul d be handl ed
by Superi ntendent Dunbar.

SENATOR LYNCH: If there were any.
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THE W TNESS: Yes.

SENATOR LYNCH: And you don’t know whet her
there were any. At least until the fall of 2000.

THE WTNESS: | don't -- | don't here know
what the chronology is after the spring of 1999. [|I’'m
happy to | ook at that further for the Commttee so they
have that information

SENATOR LYNCH: But arnmed with all of the
skeptici sm about reporting fromthe State Police to the
Attorney Ceneral, you didn’t feel it incunbent upon you
as the Director of the Division of Crimnal Justice and
the First Assistant Attorney Ceneral to ensure that
this information flowed freely and that whatever was in
it was carried out, either on the crimnal side or from
the State Police --

THE W TNESS: Absolutely, and that has -- and
that has certainly -- that has certainly been done to
the best of my understanding. And as it relates to My
and April of 1999, | was trying to commt what |
believe is an obligation to the State Police and the
citizens of New Jersey, to set up a systemin the State
Police where we could ensure that Internal Affairs was
bei ng handl ed appropriately and create an office within
the O fice of the Attorney Ceneral that was nore
conpletely following up on these issues. And | believe

Exam nati on - Zoubek 265

t hey have.

SENATOR LYNCH: It sure |looks |like this al
started on February the 10th and ended on the date
sonebody got sworn in. And fromthat date forward, not
a whol e | ot happened.

THE WTNESS: Well, | know, Senator, that
this nmeeting and these questions focus on the racia
profiling report, but I think what is mssing fromthe
analysis is there was also a final report that was
i ssued on July 2nd that totally restructures the way
Internal Affairs operates. And so the statenent that
is that nothing happened on this issue after May 4th or
May 10th, 1999 as it relates to the reforns in the New
Jersey State Police, those have been --

SENATOR LYNCH: But don’t you see from our
standpoint in the Legislature and the public’s
standpoi nt? Your office ballyhooed this Troop D audit,
that it was going to be conprehensive for four nonths.
It was going to address everything that occurred on the
Pi ke starting first with Cranbury or whatever, and then
ultimately going on through Newark. Was going to
address all of those issues, give us a full picture of
what occurred in that tine frame. And it received a
whole lot of notoriety. And at the end of the day, we
don’t get anyt hi ng.
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THE WTNESS: As | said, | would be happy to
provi de --

SENATOR LYNCH: It all seens to go away.

THE WTNESS: It certainly hasn’'t gone away
for ne, Senator, and certainly from February 10th, 1999
I have been involved in the process of State Police
reformand the following up on that and it hasn’t gone
away fromthis chair.

M5. GLADING Are you aware that Lieutenant
Sachetti testified that in the mddle of May he was
wai ti ng because he needed orders to nove to phase three
of the audit for Morestown and Newark, and that he was
told by Colonel Fedorko it’s in the Attorney General’s
hands, they’' |l nmake the decision, just tell these guys
to stand by? And that’s the status he was left in
until June 10t h.

THE WTNESS: And | believe that | did read
Col onel Fedorko's transcript. Colonel Fedorko says
that --

M5. GLADING | didn’t ask you about Col onel,
| asked you about Lieutenant Sachetti’s testinony. Are
you aware that that was his testinony?

THE WTNESS: Until you read it to ne,
portions of it, | did not read Sachetti’s testinony
because | did not have direct contact with Sachetti on
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di scussi ng that subject.

M5. GLADING And it was your testinony that
after February 10th when you got the status report on
the Troop D audit from Li eutenant Sachetti, that you
didn’t have any other paper update on the status of the
Troop D audit, is that correct?

THE WTNESS: That's correct.

M5. GLADING Up until the tinme of the
interimreport.

THE WTNESS: That's correct.

M5. GLADING And in the second paragraph of
the interimreport, I’'d like toread it to you. It
says, “During the course of the investigation of the
April 23rd, 1998 incident, an additional inquiry into
the practices of State troopers assigned to the
Moor est own and Cranbury barracks of the New Jersey
State Police was initiated. That investigation is
exam ni ng stops nade by troopers assigned to those
barracks for the first four nonths of 1998 and is stil
pendi ng. However, sone of the data collected as part
of that investigation are used in this interimreport.”

Do you recall -- well, you hadn’t been
updated on the status of the interimreport for nore
than two nonths when this docunent was published, is
that correct?
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THE WTNESS: At the tinme that that was
witten, the Troop D audit was sonething that was
ongoi ng and those representations are absolutely
accur at e.

M5. GLADING (Okay. But Sachetti --

Li eutenant Sachetti testified that in March his det ai
was increased to nore than -- to 30 guys and they were
working full steamon this

THE W TNESS: Wich reflects the investnent
of resources to get the job done on this particular
case as opposed to any w thdrawi ng fromt hat
obl i gation

M5. GLADING Can you explain why you
woul dn’t have wanted to get updated infornmation that
was nore than -- that was |less than two and a half
nonths ol d when the interimreport came out? 1|'m
assum ng this paragraphs refers to the Troop D audit.

THE W TNESS: Yes.

M5. GLADING Is that correct?

THE W TNESS: Yes.

M5. GLADING Can you explain why you
woul dn’t have wanted updated i nfornmati on when this
report cane out reflecting what the Troop D audit m ght
have found up to this date?

THE WTNESS: Well, the Troop D audit, | was
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aware of what the Troop D audit had found in ternms of
di screpancies. That was generally part of the basis,
an underlying basis for the report. And if -- |
instructed the State Police that if there were

addi tional findings, they should bring it to our
attention.

M5. GLADING (Ckay. And you indicate that
sonme of the data collected as part of that
i nvestigation are used in this interimreport. \Were
is that data in the interimreport, do you recall?

THE WTNESS: Well, the data is as it relates
to our concern with respect to nunbers and sone of the
discretion. | think it’s in ternms of not specific data
by nunbers, but it’s part of the information that they
used in the report.

M5. GLADING If it’s only the information
regardi ng concerns about falsification of data?

THE WTNESS: No. | nmean it’s in ternms of
al so the reaction to sone of the percentages that we
saw in February of -- that we saw on February 10t h of
1999.

M5. GLADING (Ckay. But none of the actua
data --

THE W TNESS: It’s not broken out in terns of
charts, no.
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M5. GLADING Excuse ne. None of the actua
data from Li eutenant Sachetti’s work is actually in the
report, is that correct?

MR. MLLER You nean nunbers.

M5. GLADING  Correct.

THE W TNESS: Nunbers. No.

M5. GLADING Al of the nunbers in the
interimreport, aside fromthe arrest statistics, are
either out of Lieutenant G| bert’s blue notebook or out
of Lieutenant -- or out of boxes that were delivered to
M ke LoGal bo by CGeorge Rover regardi ng the DQJ
i nvestigation, is that correct?

THE WTNESS: Correct. And in part, one of
the reasons for that is is that the audit contained a
four-nmonth period which was covered already in the
aggregate by the ‘98 aggregate data.

M5. GLADING (Ckay. And the representation
made in the second paragraph of the interimreport that
it’s still pending -- well, it really -- that was as
far as it ever got at that point, isn't it, within a
coupl e of weeks?

THE WTNESS: Well, at that point in tine it

was pending. It was being done. It wasn't until

Li eut enant Col onel Fedorko called later on to nake

t hose recommendati ons that there were any -- that there
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were any other direction. And there..
M5. GLADING (Ckay. Go ahead.
MR. CHERTOFF:. Let ne finish, finish up.
I want to just kind of close up sone things

we tal ked about earlier. | want to go back to this My
16th nmeno to the file -- I'"msorry --

THE W TNESS: March 16t h?

MR. CHERTOFF: -- March 16th nmeno to the
file, Z-16.

M5. GLGADING Mke, I'msorry. Before you go
there, can | ask one nore question on this topic?

WAs there a -- were the statistics that
Li eut enant Sachetti gathered as part of his report,
were they used in the context of the Hogan and Kenna
records falsification indictnment to guard agai nst
charges of selective prosecution? And by that |I nean
were they used to establish a benchmark of records
fal sification Troop D-wi de to conpare agai nst records
fal sification by Hogan and Kenna?

THE WTNESS: | don’t understand the
questi on.

M5. GLADING Did the prosecutors involved in
t he Hogan and Kenna case rely upon Lieutenant
Sachetti’s data to -- as a point of conparison to reach
the conclusion that the records falsification by
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Troopers Hogan and Kenna reached a crimnal |evel
conpared to other troopers?

MR MLLER M. Jading, | don't know the
answer to that question, but I don’t think I would
allow himto answer it the way you phrased it, because
| think it would require himto disclose what the
prosecutors in the Hogan and Kenna case did as part of
their crimnal case.

(O f the record)

MR. CHERTOFF: All right. Let nme just go
back to March 16th when this nenb was prepared to the
file fromthe Attorney General and you indicated you
were up there, actually worked on the draft with him
before it was finally initialed, is that correct?

THE WTNESS: | reviewed the draft, yes.

MR CHERTOFF: Now, in connection with the
decision to wite this neno, am| correct that as of
March 16th Peter Verniero had al ready been nom nated
for the Suprene Court?

THE WTNESS: Correct.

MR. CHERTOFF: Was the decision to wite this
meno di scussed at any point in ternms of the fact that
it would be necessary to have this in case this issue
arose in the confirmtion hearings?

THE WTNESS: No, not in that context. It
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was di scussed that it would -- it would be appropriate
to wite a meno, but it wasn’'t sent because of the
nom nati on heari ngs.
MR. CHERTOFF: What was the reason?
THE W TNESS: Because it was -- it was
i nportant docunents that were being provided. It was
the first time he was seeing it and the decision was it
woul d appropriate for himto send a nmeno to the file.
MR. CHERTOFF: Had he ever witten a nmeno
i ke that before?

THE WTNESS: | don’t know the answer to that
questi on.

MR. CHERTOFF: To your know edge.

THE WTNESS: To ny knowl edge? Not that I'm
awar e of .

MR. CHERTOFF: And again, between the tine
that you showed himthis binder, this blue binder,
which is G33, until the tine this neno was finalized,
to your know edge did he ever say to you, let ne |ook
at all the docunents to make sure of what |’ve seen and
what | haven't seen?

THE WTNESS: No. He -- | reviewed the
docunents that | discussed before with himand that was
the extent of it.

MR. CHERTOFF: He didn't | ook at the rest of
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t he bi nder?

THE WTNESS: | don't believe so.

MR. CHERTOFF: You didn't stop himfrom
| ooking at it, did you? You didn’t pull it away from
hi nf

THE W TNESS: No.

MR. CHERTOFF: Had he asked you to | eave it
with him would you have refused to do so?

THE W TNESS: No.

MR. CHERTOFF: Also, with respect to this
interimreport, there cane a point in tine that you
were instructed to actually produce the State Police
racial profiling section in advance of the conpletion
of the entire State Police review, which was schedul ed
for four nonths from February 10th, correct?

THE WTNESS: Correct.

MR. CHERTOFF: Who told you to do that?

THE WTNESS: It was in discussions | had
with the Attorney CGeneral as to decisions that had to
be made regarding the Soto case.

MR. CHERTOFF: And when did that occur?

THE W TNESS: That woul d have occurred after
-- sonmetine on the 16th or the 17th, | think, of March.

MR. CHERTOFF: After this --

THE WTNESS: | think on the 17th of March
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There’ s a docunment sonetinme that week that reflects
that there was a determ nation made to expedite the
report. | think it was during that week.

MR. CHERTOFF: The week of March 16t h?

THE W TNESS: Yes.

MR. CHERTOFF: And is that the sane week that
a decision was made to ask to delay the Soto argunent?

THE WTNESS: No. Wat had happened is on
March 5th | filed a notion with the court and there was
a date of a brief scheduled on March 12th. There then
was the tel ephone call, conference call on that notion
on March 16t h.

MR. CHERTOFF: Now, what was the notion you
filed on March 5t h?

THE WTNESS: The notion | filed on March 5th
was a notion, because one of the, what | thought one of
the issues as it related to racial profiling in the
State Police review was if we’'re doing that report, |
thought it was relevant to the Soto position that we
had taken and that we shoul d be eval uati ng our position
in that litigation.

MR. CHERTOFF: Wy did you nmake that decision
as of March 5th that there ought to be an eval uation, a
re-eval uati on and not earlier than March 5th?

THE WTNESS: Well, | -- I'’msorry, could you
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repeat that question?

MR. CHERTOFF: Wiy did you nmake the deci sion
on or around March 5th to ask for this delay as opposed
to an earlier point in time?

THE W TNESS: Because the am cus brief of the
ACLU and ot her ami cus was at the end of January. W
had a brief that was due on March 12th. And | received
-- | received the brief, which was a cl ear deci sion
point for me because it was the first filing that woul d
have been done under ny direction as Director of the
Division of Crimnal Justice, and it franed sonme of the
prior discussions we had as to concerns regarding the
Soto case. And ny position was that we should be
exam ning withdrawing fromthe case.

MR. CHERTOFF: Did you discuss that with
Pet er Verniero?

THE W TNESS: Yes, | did.

MR. CHERTOFF: Wen was that?

THE W TNESS: That woul d have been shortly
before the filing of this notion and after ny revi ew of
t he opinion, Judge Francis’ opinion, and the readi ng of
the briefs that | received.

MR. CHERTOFF: Sonetines in February would
t hat be?

THE WTNESS: | probably received the brief
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sonetinme in February.

MR. CHERTOFF: Now, what was the Attorney
General’s reaction to the suggestion that the Soto
appeal m ght be w t hdrawn?

THE WTNESS: He, particularly late in
February, right before this notion was filed, he was
willing to have the State’s position reconsidered, but
he thought that in conjunction with the review that we
were doing, that it should be done as part of the
deci si on-nmaki ng that’s done during the State Police
revi ew process.

MR. CHERTOFF: Well, let me ask you this. To
your know edge, prior to your discussions with the
Attorney Ceneral in February of 1999, had he ever
expressed any willingness to consider changing the
State’s position in Soto?

THE WTNESS: Not to ne.

MR. CHERTOFF: To anybody el se as far as you
know?

THE WTNESS: Not that |’ m aware of.

MR. CHERTOFF: So you cone up and you say to
him-- you sit dowmn with the Attorney General and you
say what ?

THE WTNESS: | told himthat -- because
had been receiving continuing advice from Debra Stone
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and ot hers about the position in the case and | told
them that we ought to be looking -- that I wasn’'t in a
position to have our Deputies filing this responsive
bri ef and appearing for oral argunent during the
pendency of this review because | thought that although
there are different periods of tine, 1988 and 1991 was
involved, in Soto we were dealing with a different
period of tinme. That we ought to be eval uati ng whet her
it was in the State’'s best interest to have the issue
of racial profiling and the |aw that woul d be set on
racial profiling, set by a 1988 to 1991 fact pattern as
opposed to what we were going to be |ooking at doing in
terms of refornms of the New Jersey State Police

MR. CHERTOFF: All right. Let ne ask you
this question. So you basically went to himand you
said | ook, we wite an appeal pending but since we're
going out to find underling facts, we ought to reserve
the right to change our position on appeal if the new
facts we find are bad. |Is that basically what it boils
down t0?

THE WTNESS: Yes. Wth a notion that based
upon ny review of the Francis opinion, that | was
already starting to argue that | didn't think it was in
the public interest to have this issue resolved in 1999
on a fact pattern 11 years ago on an SOP, when even
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Col onel Dintino' s SOP didn't exist.

MR. CHERTOFF: And did the Attorney Ceneral
agree with that? Wat did he say? D d he say, yeah,
that makes a | ot of sense to ne?

THE WTNESS: He agreed with nme that -- he
had -- we di scussed because he had -- the advice that
he had received and the positions that we had taken
were with respect to sonme significant |egal issues,
frankly, that we disagreed with on Judge Francis’
anal ysis. And the question was whether you can
mai ntai n those | egal questions as to whether there
shoul d be individual hearings by way of exanple and go
forward with the case. And that was what was being
eval uated at that tinme and the decision was nade to,
given the fact that this appeal had now been pendi ng
al nrost three years, that to file the notion, to give us
an opportunity to conplete this so that we would be
able to take an appropriate position.

MR. CHERTOFF: Did he agree with you that it
was appropriate to reconsider the position in Soto,
dependi ng on what an audit review of fact-finding of
t he actual facts showed?

THE WTNESS: | convinced himof that, yes.

MR. CHERTOFF: And you told himthat that’s
what you were going to be doing in the next coupl e of
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nont hs, right?

THE WTNESS: Well, | told himthat that’s
what | would be filing.

MR. CHERTOFF: Did you know that back in 1996
and early 1997 Deputy Attorney General Fahy and Deputy
Attorney Ceneral Susswein were engaged in a review of
the 1996 audit figures with the understanding that
dependi ng on how those figures canme out, it could
potentially affect the State’s position in Soto?

THE WTNESS: | was not aware of that.

MR. CHERTOFF: Did the Attorney General ever
say to you, oh, you know, we went through this exercise
back in 1996 and 1997 to see if we shoul d change our
position in Soto? Did he say that?

THE W TNESS: No.

MR. CHERTOFF: Did M. Fahy say to you, you
know, I was at a Cormittee neeting with the State
Police back in 1996 and we | ooked at the Moorestown
nunbers with a specific intent to see whether those
nunbers ought to cause us to reconsider our position in
Sot 07?

THE WTNESS: No, | didn’'t have that specific
di scussion with him

M5. GLADING Did he ever indicate that they
had | ooked at the nunbers for the individual troopers
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who were involved in the consolidated Soto cases?
THE WTNESS: Did the Attorney General tel

me that?

M5. GLADING M. Fahy.

THE WTNESS: M. Fahy. He may have at sone
point. | learned that at some point in tinme. | don't
recal | .

MR. CHERTOFF: Did you know that -- if you
| ook at your interimreport and you |l ook at the actua
nunbers contai ned from Page 25 t hrough 29, that at
| east as to the nunbers that relate to activities
before 1997, that those nunbers were conpiled by the
State Police as of 1997?

THE WTNESS: | subsequently |earned that
there were sone nunbers that they had conpiled in that
period of tine, yeah.

MR. CHERTOFF: And those were the nunbers
that appear in this report, right?

THE W TNESS: Yes and no.

MR CHERTOFF: | nean as it relates to the
nunbers prior to ‘97, aren’t those nunbers that had
been conpiled as of 1997 by Sergeant G | bert?

THE WTNESS: As it relates to consent to
sear ches.

MR, CHERTOFF: Yes, as to consent to
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sear ches.

THE W TNESS: Yes.

MR. CHERTOFF: And what about as it rel ates
to --

THE WTNESS: If | can just -- the Soto case,
I nean we had an anal ysis which related to consent to
searches that inpacted the interim-- the State
Police’ s review, but consent to searches were not an
issue in the Soto case.

MR. CHERTOFF: Well, let me ask you this
question. If you go back to the -- if you go back to
the period in 1996, did you know that there was a
review conmttee on which Deputy Attorney General Fahy
and Deputy Attorney General Susswein sat with the State
Police to deal with the issues that were presented in
Sot 07?

THE WTNESS: By the tine | filed this
notion, yes, | was aware of that generally.

MR. CHERTOFF: And did you know that one of
t he purposes of that commttee was to eval uate whet her
there should be a change of the State’s position in
Sot 07?

THE WTNESS: | don’t know if | specifically
knew that at the time. Again, ny assignnent was to
| ook at this issue fromscratch, so | didn't go back
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and | ook at specifically what positions were taken in
1996 and before that. | |ooked at it based upon what |
coul d gather at that tine.

MR. CHERTOFF: Now, did you -- you said you
showed drafts of the interimreport to Attorney GCeneral
Ver ni ero.

THE WTNESS: Sone of the very latest drafts.

MR. CHERTOFF: Did you go over it with hinf

THE W TNESS: Yes.

MR. CHERTOFF: Did you go over --

THE WTNESS: Well, | left it for himto
review and then we nmet to go over portions.

MR. CHERTOFF: Did you discuss the stop and
arrest and search data information contained in Pages
25 through 297

THE WTNESS: M. Chertoff, | think there was
evol ution of that data, depending upon the draft. So I
di d have discussions with himw th respect to it, but I
think it probably --

MR. CHERTOFF: It was different pages
per haps.

THE WTNESS: Yes, it was different pages.

SENATOR GORMLEY: Could I|?

THE W TNESS: Yes.

SENATOR GORMLEY: Maybe | could help. Wen
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you were talking to himabout the report, did you talk
to hi mabout the consent-to-search data in the report?
The inpact of the consent-to-search data in the report,
that information, did you talk to himabout that?

THE WTNESS: W reviewed the report. The
report in and of itself included that substantially.

He didn’t question that or say anything further to ne
about that, no.

SENATOR GORMLEY: Wen you went over the
significant parts of the report, did you indicate that
the consent-to-search statistics were significant?
Wl |, obviously you were giving himthe, let’s cal
them t he power points.

THE WTNESS: Well, actually, | nean keeping
in mnd | had already discussed with himthat | thought
the consent nunbers that had gone back and advi sed him
that | thought that was -- that was very significant,
goi ng back to March 16th. So by the tinme that one of
M. Susswein's 200 drafts becane to a point of ny
handing it to the Attorney Ceneral, that subject matter
had al ready been identifi ed.

MR. CHERTOFF: Did you discuss with the
Attorney Ceneral what eventually becane the statenent
in the final report, final version of the report that
says, “Certain consent-to-search data provided to us
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are sufficient cause for concern as to warrant careful
case- by-case review to be undertaken by the
Superintendent.” Did you discuss that with hinf

THE WTNESS: Not specifically. | gave hima
copy of the report and he read it.

MR. CHERTOFF: Did he ever express -- did he
ever di scuss the issue of consent-to-search data with
you?

THE WTNESS: Yes. And what he said to ne
was that what he had been told in the past was that
consent-to-search data wasn’t sonething that was really
focused on in either the Soto analysis or the
Depart nent of Justice anal ysis.

MR. CHERTOFF: Well, now let nme direct your
attention to G27. Do you have a copy of that in front
of you?

THE WTNESS: | haven’t done a good job of
organi zing all these, but I"msure it’s around.

M5. GLADING What docunment are you on?

MR, CHERTOFF: G 27. |It’s a nenp to Peter
Verni ero from Al exander Waugh dated July 29, 1997.

THE W TNESS: Yes.

MR. CHERTOFF: Look at the --

THE WTNESS: | have it in front of ne.

MR. CHERTOFF: Now, you obviously didn't see
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this at the time because you weren’t involved with this
stuff at the tinme, right?

THE WTNESS: | was at the office but | was
not involved init at the tine.

MR. CHERTOFF: Do you renenber when the first
time you saw this docunent was, if ever?

THE WTNESS: | don't recall

MR. CHERTOFF: All right. Take a |ook at the
| ast page. Do you see the |ast page? It says Consent
Sear ches, 1995.

THE W TNESS: Um hnm

MR. CHERTOFF: Do you see it says that of 144
consent searches, 62 percent were of mnority drivers?

THE W TNESS: Yes.

MR. CHERTOFF: And you see this went to Peter
Ver ni ero.

THE W TNESS: Yes.

MR. CHERTOFF: This nmeno. Did he ever
indicate to you, oh, you know, | actually saw
statistics about consent-to-search information back
relating to 19957

THE W TNESS: Wien | discussed the issue of
consent-to-search nunbers that he may have been aware
of at sonme point in time, he said that he was told that
that was not determ native of racial profiling.
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MR. CHERTOFF: And who did he say told him
t hat ?

THE WTNESS: | believe he said that he
recei ved advice and | believe there actually is a nmenp
from Rover to Waugh that reflects that analysis.

MR. CHERTOFF: And what was the -- did he
tell you like what was the analysis? Wat was it based
on?

THE WTNESS: No, | think he -- he just told
nme that we were taking a different view of the
rel evance of consent to search to this issue than had
been taken before.

MR. CHERTOFF: Ckay. Well, so in other
wor ds, you’'re having a discussion with himand he says,
you know, he says in substance, you know, | was al ways
told consent-to-search data was really not
determinative of racial profiling.

THE WTNESS: And that it wasn’t -- yes.

MR. CHERTOFF: Al right. Now, you're
presenting a report to himthat says essentially
consent-to-search data in and of itself is sufficient
cause for concern to warrant a careful case-by-case
review. Did he say to you, what changed? Wy do you
think it’s inportant when | was told before it’s not
i mportant?
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THE WTNESS: Yes. And | told himthat I
t hought that given the continuing nature of the
conplaints on this issue and sone of the reports from
the road, that instead of getting lost in a debate on
the stops as to whether you can see people or not, that
the consent to search was sonething that was very
di scretionary and indicated a problem It didn't
necessarily in each instance say that it was based upon
a constitutional violation in a particular instance,
but it provided -- it provided an analysis of the -- a
di fferent anal ysis of the problem

MR. CHERTOFF: Did he say to you that that --
did he indicate to you that was news to himor sone new
approach to things that he hadn’'t been told about
bef ore?

THE WTNESS: No, just that he agreed that we
had to provide new and different guidance to the State
Police on it and we should -- and because it was a
major initiative in terns of the new policy we were
setting forth, and he agreed with that.

MR. CHERTOFF: He told you that he had
previ ously been told consent-to-search data was not
determinative of racial profiling?

THE WTNESS: He told ne that the focus that
had been given to himin the past was that it was on
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stops, stops and stops. And that’s where the focus
was.

MR. CHERTOFF: Wen he says the focus, did he
tell you that he had been told that the Departnent of
Justice was focused on the stops, or that he had been
told that New Jersey ought to keep the focus on stops,
because if they got a consent to search, it was going
to be a big problemfor the State of New Jersey?

THE WTNESS: | did not have that discussion

MR. CHERTOFF: Did he tell you that he
received a neno from M. Rover in which M. Rover
specifically told himthat the reason the Departnent of
Justice woul d be focusing on consent-to-search
statistics was because it was that type of statistic
that had been used in Maryland to support a finding of
sel ective prosecution?

THE WTNESS: He did not -- we did not
di scuss that, no.

MR. CHERTOFF: | take it you would agree with
me that would be a very significant factor in focusing
your attention precisely on consent-to-search
statistics.

THE WTNESS: Yes, and to your potentia
exposure.

MR. CHERTOFF: Right. 1In other words, if you
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were told in a neno the follow ng, and I’ mreadi ng,
just for the record, fromG 18 which is a neno
submtted to the -- prepared by George Rover and
submtted to the Attorney General through Al ex Waugh,
with notations indicating that the Attorney Ceneral had
read it. | want you to listen to the foll ow ng
passage. “l anticipate that USDQJ will attenpt to
foll ow the sane course of action pursued by plaintiffs
in the Maryl and case. The use of consent-to-search
statistics is evidence of selective prosecution. In
the Maryl and action, the plaintiffs successfully argued
that the percentage of mnorities subjected to consent
to searches, supported a finding that the Maryl and
State Police engaged in selective prosecution. Wat is
very troubling is that the basis for the entry of the
consent order was the fact that the Maryland State
Pol i ce requested consent to searches fromwhat the
plaintiffs’ claimwas a high percentage of mnorities.”

Wul d you agree with ne that that passage
actual ly pinpoints to the reader that consent-to-search
data is very, very relevant and significant in a racial
profiling case?

THE WTNESS: | think it focuses the fact
that it should be one of the issues that is |ooked at
and | agree with that.
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MR. CHERTOFF: And you agree with what is
said here, that that is a very inportant issue to | ook
at .

THE WTNESS: Well, that was the approach
that we took in the interimreport.

MR. CHERTOFF: In the interimreport, but M.
Verniero told you when you presented himwith this that
he had previously been told and been advi sed t hat
consent-to-search statistics were really not
particularly rel evant.

THE WTNESS: In terns of a determnation
ultimately of whether the force was racially profiling
and that he had gotten -- he had gotten representations
that racial profiling wasn’t occurring.

MR. CHERTOFF: And did he indicate to you
when he got these representations that he took any --
that he asked the people nmeking the representations to
conduct a careful case-by-case reviewin order to
determ ne whether, in fact, consent to searches were
i ndicative of racial profiling?

THE W TNESS: That was not discussed in the
conversation | had with him

MR. CHERTOFF: Now, you suggested a case- by-
case review, right?

THE W TNESS: Yes.
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MR. CHERTOFF: But he didn’t indicate that he
had suggested it back when he originally |earned about
t he consent-to-search data?

THE WTNESS: No, he did not.

MR CHERTOFF: In fact, let nme do this. |
just want to conpare what you recomrended to himin
1999 with what was the case back in 1997. 1In 1999 you
had an understandi ng that there was a hi gh proportion
of mnorities being asked to consent to search,
correct?

THE WTNESS: Correct.

MR. CHERTOFF: And, in fact, if we go to the
report you showed on Page 27 in Table -- | guess Table
2, right, Table 2, proportions of mnorities being
searched. You had, for exanple, blacks at around 50
percent. Hispanics at around 20 percent of the total
searches. So it would be approxi mately 70 percent,
right?

THE WTNESS: Correct.

MR. CHERTOFF: And you viewed that as
statistically significant warranting a careful case-by-
case review, right?

THE WTNESS: Yes. And in particular because
the justifications | was hearing back fromthe State
Police was that the percentage find ratios of 19 to 25
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right way.

MR. CHERTOFF: Now, let’s goto -- let’s go

to G 27 which was presented to the Attorney General in
1997. If you look at the |ast page of that it says,
“Mnority driver consent searches, 62 percent.” And
this relates to Morestown and Cranbury, right?

THE WTNESS: Correct.

MR. CHERTOFF: And you’ d agree with ne that
62 percent is functionally very close to 70 percent in
terms of indicating a statistical anomaly.

THE WTNESS: |'msorry, M. Chertoff, on the
| ast nmeno you did is that 62 percent all persons of
color or --

MR. CHERTOFF: Sixty-two percent mnorities.
Wher eas what you have in your report is you have when
the statistics approach about 70 percent, right? Do
you see that as a significant difference, the 62
percent ?

THE WTNESS: |It’s about -- it's --
MR. CHERTOFF:. They're cl ose.
THE WTNESS: -- within a reasonabl e

di st ance.
MR. CHERTOFF: So if you think 70 percent is
worth | ooking at a case-by-case study, probably 62
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percent is worth looking at it too, right?

THE WTNESS: That’'s not substantially
different.

MR. CHERTOFF: Ckay. And you then, in fact,

i ndicated that there should be careful case-by-case
review, but M. Verniero indicated to you that back in
97 he made no such suggestion or request, right?

THE WTNESS: No, | think you said in ny
conversation with him did he bring that up with ne?
And | said no, he did not.

MR. CHERTOFF: Right. He didn't indicate to
you that he had asked for a case-by-case review back in
1997.

THE WTNESS: Correct.

MR. CHERTOFF: And you’ ve never heard that he
asked for a case-by-case review in 1997, right? No one
has ever told you that he asked for a case-by-case
review in 1997.

THE W TNESS: No.

MR. CHERTOFF: What he told you -- what Peter
Verniero told you --

THE WTNESS: |I'msorry, | was confused for a
second. You were asking ne before about sone period of
time with Susswein and Fahy, that’s not the sane period
of tinme you' re talking about, is it?
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MR CHERTOFF: Now, let ne -- | want to be
100 percent clear on this.

In 1999 you're presented with the follow ng:
approximately a 70 percent minority is being asked to
consent to search, correct?

THE WTNESS: Correct.

MR. CHERTOFF: Based on that, you suggest,
and you tell the Attorney Ceneral, it’'s appropriate to
have a case-by-case review to determ ne -- because this
I s suggestive of perhaps racial profiling in requests
for searches, correct?

THE WTNESS: Yes. It is indicative of a
probl em of di sparate treatnent.

MR. CHERTOFF: Right. And you need to then
go further and anal yze the underlying facts, right?

THE WTNESS: Correct.

MR. CHERTOFF: Now, you' re now aware that in
1995 the statistics as they were -- well, | should take
that back. You' re now aware that in 1997 there’'s a
meno to the Attorney Ceneral indicating that the 1995
statistics were 62 percent mnorities being searched,
right?

THE W TNESS: Yes.

MR. CHERTOFF: And you’ ve agreed with ne that
62 percent and 70 percent are essentially the sanme in
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the sense of raising the specter of disparate
treatment, right?

THE WTNESS: Well, they’'re within ten
percent of each ot her.

M5. GLADING Are they in the same ball park?

THE WTNESS:. They are eight points apart
from each ot her

MR. CHERTOFF: Ckay.

THE WTNESS: And | think the record will
reflect that.

MR. CHERTOFF: All right. Now, the Attorney
General does not tell you that back in 1997 based on
those figures he asked for a case-by-case review,
correct?

THE WTNESS: Correct.

MR. CHERTOFF: And as far as you know, he
didn't ask for a case-by-case review in 1997, right?

THE WTNESS: | don’t have any information on
t hat .

MR. CHERTOFF: \What the Attorney General
tells you is that back in 1997 he was told that this
consent-to-search data really didn’t anobunt to racia
profiling and that’s where he left it.

THE WTNESS: Correct.

MR. CHERTOFF: And he didn’t explain to you
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why his position in 1999 when you cane in to him and
presented himwith the statistics was different than
what his position was in 1997.

THE W TNESS: Yes, he did.

MR. CHERTOFF: Wat was the difference?

THE WTNESS: | was providing himadvice that
hadn’t been provi ded before.

MR. CHERTOFF: So the difference he told you
was the difference between your advice and George
Rover’s advice?

THE WTNESS: No, he didn't say it.
Specifically was that this was -- this was a different
or sonewhat different approach that he had been
presented on this issue before.

MR. CHERTOFF: Wen you went in to himin
‘99, were you aware of the -- talk about this data,
were you aware of the fact that the Maryl and case
consent decree had turned upon the consent-to-search
dat a?

THE WTNESS: Yes. | knew that that was the
primary issue, one of the primary issues in Maryl and.

MR. CHERTOFF: And was that one of the things
you told himin 1999 by way of explaining why this
consent-to-search informati on was inportant to explore
it further?
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THE WTNESS: | don’t know if | specifically
nmenti oned Maryl and, but certainly that was ny
presentation as to why | thought it was inportant, and
| also thought it hel ped explain sone of the conplaints
we were getting as opposed to focusing on just those
who are arrested that get -- that get stopped and
searched. There’'s also a percentage of people that are
bei ng shown by this that are being asked to consent to
search and that that’s a probl em

MR. CHERTOFF: And did he indicate to you in
1999 that he had any previous awareness that the
consent-to-search informati on was significant with
respect to the Maryland litigation?

THE WTNESS: He told ne that this was a new
approach and that he agreed with the new policy that we
were going to put in place totry to elimnate the
confusi on of stop versus consent.

MR. CHERTOFF: There's a statenent in the
interimreport that says, a conclusion which is nuch
quot ed, that says that “Racial profiling is real and
not i magi ned.”

THE WTNESS: | think actually it’s on Page 2
and it says, “The problem of disparate treatnment is
real, not inmagined.”

MR. CHERTOFF: Wen in your mnd did that
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fact first becone evident? And what -- all right,
answer that question. | have a second one.

THE WTNESS: During the -- at what point in
time are we tal king about?

MR. CHERTOFF: Wen did you conme to believe
that the problemof racial profiling, the disparity

that -- I'"’msorry, that racial profiling is real and
not i magi ned?
THE WTNESS: | think if I -- and I can.

think that the phrase that we used there is that the
probl em of disparate treatnent is real, not inmagined.

MR. CHERTOFF: Direct ne to the page.

THE W TNESS: Page 2.

MR. CHERTOFF:. Page 2. That doesn’'t seemto
be on ny Page 2.

THE WTNESS: O three. Well, when did | --

when did | conme to that conclusion? | had di scussed
growi ng concerns -- if sonebody gives ne a copy of the
final report, | can --

MR. CHERTOFF: Here, let me give it to you.

l’msorry, bottom of Page 4. kay. You say,
and this is a quote from Page 4, “For the reasons set
out fully in this report, we conclude that the problem
of disparate treatnent is real, not inmagined.”

When did you cone to that concl usion?
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THE WTNESS: During the work on the racia
profiling portion of the State Police Review Team wor K.

MR. CHERTOFF: And was it the statistical
anomaly --

THE WTNESS: Let ne sure that | -- that’'s
not to say that, you know, there weren’t tinmes before
that that, you know, the conplaints of mnority
notorists weren’t of concern or significance.

MR. CHERTOFF: But the basis for this
conclusion in the report is the statistica
di sproportionality in terns of consent to searches and
stops as it relates to mnorities, correct?

THE WTNESS: No. No. | think it's
i nportant to recognize that the report sets forth
there’s a collection and there’'s a specific reference
on one of the pages of all the -- all that was relied
on to reach this conclusion. And | think it was
conplaints and information fromtroopers that had filed
| awsuits against the State. Sone interviews with sone
troopers as to conduct within the State Police. Things
that had been | earned in other investigations.
Anecdotal -- other anecdotal information. W focused
on the consents as a problem The stops we said aren’t
necessarily as conclusive. So I think that we didn’t
-- we highlighted that consents are sonething that we
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need to | ook at and | ook at anew, but | wouldn’t say
that it’'s statistics alone that drove that report.

MR. CHERTOFF:. It was al so, for exanple,
conplaints fromtroopers who said that was racia
profiling.

THE W TNESS: Yes.

MR. CHERTOFF: Now, did you know those
conpl aints were nade in 19967

THE WTNESS: | canme to know that.

MR. CHERTOFF: And do you know, in fact, that
those conplaints were transmtted to the Attorney
General as part of G 27, it nmakes reference to those
conpl ai nts?

THE WTNESS: | know that now, yes.

MR. CHERTOFF: So what el se besides the
statistical disparities and the conplaints by troopers
came to light that is the foundation for this
concl usi on?

THE WTNESS: That's the best | recall. But
if I could, I would also refer to -- there’s a
substantial passage in the interimreport that deals
with that subject matter that says what we have relied
on. And | -- but I think I’ve covered nost of them
with liberty to add if necessary.

MR. CHERTOFF: Are you aware of anything that
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was unavail able in 1997 and only avail abl e thereafter
that you used to support your conclusion on Page 4 that
the problem of disparate treatnent is real, not

i magi ned?

THE W TNESS: Let ne make sure | understand
that question. Do you nmean that -- we have data, it’s
in here for 1998. | don’t understand your question.

MR. CHERTOFF: M question is, is it your
position that it was the data in ‘98 that nade it --
|l ed to your conclusion that the problem of disparate

treatment is real, not imgined? Ws it that -- was it
necessary to have that data to reach the concl usion?
THE WTNESS: Well, | think it was inportant

to have data post the Soto decision and the steps that
were taken post-Soto to try to address sone aspects of
racial profiling. | think it was inportant to see what
was happening in the nore recent period to see if the
probl em was out there. And frankly, in ternms of, you
know, an ability to say on a significant issue |like
this at the time that we were doing it, to go back to
ol der data, that would necessarily be fair in terns of
the process if you wanted as nmuch recent data as
possi bl e.

MR. CHERTOFF: Did the Attorney General tel
you when you discussed this report with himin 1999
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that he had specifically requested to be kept up-to-
date with respect to statistics on stops and searches
after 19977

THE WTNESS: | didn’'t have that specific
di scussion with him no.

MR. CHERTOFF: Did you have a genera
di scussi on where he ever indicated any such action on
his part to be kept up-to-date?

THE WTNESS: No, but I never had a
di scussion with him | said, Attorney Ceneral, tell ne
all the steps you ve taken over the |ast three years to
deal with this issue.

MR. CHERTOFF: Well, let me ask you this.
Did you ever say to the Attorney General before
February of 1999, what did the Departnent of Law and
Public Safety do to address the issue of racial
profiling?

THE WTNESS: On a historic basis?

MR CHERTOFF: Yeah.

THE WTNESS: | think until that | becane
involved in the State Police review, | really wasn’t
| ooking at it froma historic basis. | was |ooking at

the issue after nmy arrival in the Departnent as it
relates to the investigations that were in place.
MR. CHERTOFF: No, you m sunderstood ne, |I'm
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sorry. | wasn't clear

After you got involved in the State Police
revi ew --

THE WTNESS: Oh, |I'msorry.

MR. CHERTOFF: -- did you ever ask the
Attorney Ceneral historically to tell you fromhis
experience what the Departnment had done to address
racial profiling prior to the State Police reviewin
February?

THE WTNESS: | did not. And as | enphasized
bef ore, one of the things that we did was we tried to
start fromscratch as nmuch as possible. Take a brand
new | ook at this and, frankly, one of the things I
didn't want to have happen was by goi ng out and being
wedded to what was done in the past. So | did not have
t hat conversation with him

MR. CHERTOFF: Now, | want to show sonet hi ng
| started off with which is Z-1 for identification.
This is an internal investigation relating to Hogan and
Kenna and the falsification of records, correct?

THE WTNESS: Correct.

MR. CHERTOFF: And you directed this
i nvestigation be coormenced in May of 1998, right?

THE W TNESS: The deci si ons were made by
peopl e under ny supervision and at the State Police to
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begin this investigation.

MR. CHERTOFF: And this report is the result
of the Internal Affairs investigation?

THE W TNESS: That’s ny under st andi ng.

MR CHERTOFF: And it was concl uded before
Decenber 16th, 1998.

THE W TNESS: The report is dated Decenber
16th, 1998. | amnot nyself famliar with the day-to-
day actions necessarily.

MR. CHERTOFF: But it was presented to you in
or around Decenber 16th, 19987

THE WTNESS: No. Wen you say presented to
me, what woul d have happened here -- | presune what
woul d have happened here is that it woul d have gone
over to Chuck Ginnell who was working on that portion
of the case and/or Debra Stone. And that they -- well,
the way it would work, is they would go to them They
woul d continue the work they need to continue and then

they would report the results. | didn't necessarily
receive in cases the referral -- unless it was a matter
that was just comng in for the first tinme that needed
sonme approval for an investigation, | would not receive

that and in the instance it would go to peopl e working
on it.
MR. CHERTOFF: When did you first hear about
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the results of the Hogan and Kenna investigation as it
relates to falsification of records?

THE WTNESS: | was updated during the course
of that investigation and |I |learned sonetine in early
1999 that it was conpl eted.

MR CHERTOFF: Wen in 1999?

THE WTNESS: | can't -- | can't recall a
specific date, M. Chertoff. | knowit was sonetine --

MR CHERTOFF: January?

THE WTNESS: -- in the winter probably of

1999.

MR. CHERTOFF: Was it before you began your
work on the State Police review?

THE WTNESS: Likely yes, but I don’'t have a
specific recollection.

MR. CHERTOFF: Now, the shooting incident
Grand Jury began on Decenber 8th, 1998, correct?

THE WTNESS: |If you' re reading from our
Appel l ate brief, I will stipulate to that.

MR CHERTOFF: You have no doubt about it.
Al'l right.

And you say probably in about January of 1999
you got the report that the investigation relating to
Hogan and Kenna's all eged falsification was concl uded,
correct?
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THE WTNESS: The Division of Crimnal
Justice received the report.

MR. CHERTOFF: Wat was the next step to be
taken in that investigation?

THE WTNESS: It would be evaluated for its
prospects for further prosecution.

MR CHERTOFF: Wo evaluated it?

THE WTNESS: In the first instance it would
be by the Deputies that were working on the case,
Ginnell and Stone.

MR. CHERTOFF: So Grinnell and Stone --

THE WTNESS: |I'msorry, Ginnell was the DAG
and Debra Stone, who was the Deputy Director of
Qperations at the tine.

MR. CHERTOFF: So they evaluated the referra
in ternms of prosecutive nmerit, right?

THE WTNESS: That’'s what it would be in the
nor mal cour se.

MR. CHERTOFF: Is that what happened here?

THE WTNESS: | believe so.

MR. CHERTOFF: And when did they --

THE WTNESS: | don’'t know -- | don’t know
the respective roles of -- Stone was supervising

Ginnell and Gerrow may have al so been involved in
parts of it, but I don’t know specifically.
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MR. CHERTOFF: Did Gerrow, Stone or Ginnell
come to a concl usi on about whether the case ought to be
i ndi cted?

THE W TNESS: Yes.

MR. CHERTOFF: O presented to a G and Jury?

THE W TNESS: Yes.

MR. CHERTOFF: Wen was that?

THE W TNESS: There were discussions -- there
wer e di scussions with respect to the continuation of
t he Hogan and Kenna shooting, a Gand Jury
i nvestigation, and Hogan in general, and | would have
been informed at some point as to what their
recomendation was and it woul d have been sonetine
between, | would think between January and m d- March,
but I don’t -- | don't recall that.

MR. CHERTOFF: Wat were the di scussions
about the continuation of the shooting Grand Jury?

THE WTNESS: Well, it was -- it was ongoi ng.
The dates are reflected in the Appellate papers and |
don’t really think that I can answer that question with
your perm ssion not to answer that question.

MR. CHERTOFF: Well, when did they cone to
you and say to you that they wanted to present evidence
with respect to the falsification?

THE WTNESS: They had indicated that there
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was a case there -- if you want to get into the
scheduling of it, I think that may just take us through
it alot easier.

MR. CHERTOFF: Well, | nean for what it’s

worth, a separate Grand Jury was convened to | ook at
this on March 29th. Wen did they cone to you and
suggest to you that there was a case to be presented?
THE WTNESS: | knew that there was a case to
be presented prior to March 29th. If you want to ask
me questions about scheduling, then perhaps |I can take
you down a path that nay get the information that
you’' re | ooking for.
MR. CHERTOFF: Al right. Well, let’'s talk
about scheduling then. How did this all get schedul ed?
THE WTNESS: On March 10th, 1999, that’'s a
reflection in ny calendar, that there is a neeting that
takes place involving the Attorney General, nyself,
Debra Stone and Jim Gerrow. And at -- that’'s fine, |
know where it is. | don't know that the time of it is
necessarily relevant. And at that neeting the Attorney
General was asking for an update on the status of the
Hogan and Kenna investigations. And at that neeting he
was i nfornmed that the prosecutors believed that the
fal sification portion of the case was ready to go.
That that portion had been conpleted. But that there
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was nmuch nore that needed to be done, particularly

gi ven our involvenent of Dr. Henry Lee in the case and
that there had to be a reenactnent or reconstruction of
t he shooting on the highway.

MR. CHERTOFF: And what was the response to
t hat ?

THE W TNESS: And Prosecutor Cerrow, |
believe, informed us -- inforned the Attorney General
that the expectation was that the shooting G and Jury
woul d not be done for a nunber of nonths and the
question that the Attorney General asked was, can we
nove the falsification indictnment because we need to
denonstrate action on this because we were getting
subject to criticismof delay in this investigation.

MR. CHERTOFF: Delay in which investigation?

THE WTNESS: Delay of the investigations of
t he shooti ng.

MR. CHERTOFF: Was there anybody who -- at
this point intime was the fact that there was a
fal sification investigation underway public know edge?

THE WTNESS: No. Wat that was in reference
to was there were -- we were upcomng to the first
anni versary of the shooting and there was a di scussion
of concerns of the length of tinme that the overal

i nvestigations were tal king about. | think all the
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public knew about at the tinme -- |I’m not speaking for

the public, but I think it’s a matter of public record,
they were aware of the shooting investigation, but not
of the falsification. And there had been recent calls
for that investigation to be taken over because it was
taking too long. And the Attorney Ceneral asked if we
could nove -- he was told there was no way that the
shooting Grand Jury coul d be noved al ong any qui cker
than what M. Gerrow antici pated and then there was a
di scussi on of whether or not there could or should be
an indictnment, separate indictnent, on the -- on the
fal sification portion of the case.

MR CHERTOFF: Tell us about that discussion.

THE W TNESS: The Attorney General asked
let’s nove the -- let’s nove the falsification portion
of the case. And then a discussion of that avenue
ensued. And there was an identification for the
Attorney Ceneral of the various options and the various
i ssues that were raised -- were raised by the --

MR. CHERTOFF: \What did people say in
response to that suggestion?

THE W TNESS: That there were a nunber of
concerns that were raised as to that direction of
novi ng that separately. That what you have to be
concerned about at that point intinme is that because
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there’ s another Grand Jury pending, you have to be
concerned about the potential issue of taint of that
first Gand Jury. And then the Attorney General
inquired, “Well, is there any way that that can be
dealt with?” And it was described to himthe way that
that’s dealt with is called a Brook-Mirphy hearing in
whi ch the person in the Gand Jury, subject to the
supervi sion of the State Grand Jury Judge, would review
with the Grand Jurors to ensure that there hadn’t been
any taint. And if the -- if the Gand Jury -- it was
determ ned by the Judge that the Grand Jury had not
been tainted, then that case could nove forward.

MR CHERTOFF: What were the other concerns
that were rai sed?

THE WTNESS: | think that was really --
think that was the main focus and the main di scussion,
that the risks that that m ght cause to the shooting
Grand Jury case by filing the -- by filing the
falsification indictnment. But that the Attorney
General was advised that -- there were concerns as
goi ng that avenue, and he was advised that the way to
cure that woul d be going through the Brook-Mirphy
process. That painstaking efforts had al ready been
taken on the Brook-Mirphy issue before the first G and
Jury and that if that continued to be the case in front
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of the Grand Jury, then -- and the Grand Jury was
approved, if you will, by the supervising Gand Jury
Judge, that an indictnent on the falsification would
not adversely inpact the shooting indictnent.

MR. CHERTOFF: Was he told what woul d happen
i f the Brook-Mirphy hearing was held and it turned out
that they hadn't satisfactorily been able to screen the
G and Jurors fromthe taint?

THE WTNESS: He was -- he was advised that
that could result in the need to re-present to another
Grand Jury.

MR. CHERTOFF: And that would add yet further

del ay.

THE WTNESS: Correct.

MR. CHERTOFF: So that essentially he was
told that the risk of doing this is the possibility of
invalidating all the work that had been done up to that
poi nt .

THE WTNESS: No, he was not -- it was not
invalidate all the work that was done up to that point
in tinme, because there had been sonme neetings of the
Grand Jury, a major effort that was bei ng planned was
the reconstruction and that had -- he was told that it
could result in a delay and the fact that you’d have to
re-present, but you d still have the sanme -- you’ d have
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the investigation in and of itself, you' d just have the
i ssue of what m ght have been presented to the G and
Jury.

MR. CHERTOFF: Was the original intention or
t hought that the fal se statenent case woul d be
presented to the same Grand Jury hearing the shooting
case?

THE W TNESS: That issue -- that issue had
not -- had not been resolved up until the May 10th --
not the May 10th, the March 10th neeting on the options
as to whether or not it was separate or it got
presented in sonme way as part of the other Grand Jury.

MR. CHERTOFF: Well, was that possibility
di scussed with the Attorney Ceneral at the March 10th
neeti ng?

THE W TNESS: The possibility was -- the
alternative was that there would -- you know, you
woul dn’t go forward with that falsification and it
would await to a |ater date nore proximate to the tine
of the shooting Grand Jury result.

MR. CHERTOFF: And that it would be presented
as part of a single case.

THE W TNESS: Not necessarily.

MR. CHERTOFF: But that it would be brought
out at the sanme tine, correct?
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THE W TNESS: That wasn’t specifically
di scussed, but | think that was presuned in the
conversati on.

MR. CHERTOFF: O the people present, did
everybody -- well, did everybody -- let nme withdraw the
questi on.

What were the recomendati ons that the people
present made to the Attorney General concerning the
timng issue?

THE WTNESS: Well, | think it was review of
seeki ng our professional advice as to what the risks
were and advising himas to what the risks bore and
what deci sion points he had on this issue. And | think
that Gerrow, Stone and nyself identified that there
were sonme significant risks as it relates to the issues
with respect to taint, but that could be cured by an
appropri ate Brook- Murphy hearing and that -- and that’s
the extent of it.

MR CHERTOFF: And what is a Brook- Murphy
heari ng, by the way?

THE W TNESS: A Brook- Murphy hearing is just
the nanme of a defendant in a State case in which there
is a requirenment for the prosecutor in the first
i nstance to check to see whether publicity or there's
been any taint, bias or anything. It’s really the
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qualification of the Gand Juror to sit as an inpartia
G and Juror.

MR. CHERTOFF: Did you explain to the
Attorney Ceneral or as far as you know was he aware of
what woul d actually be involved in the holding of a
Br ook- Mur phy heari ng?

THE WTNESS: | think that was -- that was
outlined to him

MR. CHERTOFF: And what does that actually

entail?

THE WTNESS: It entails, based upon
procedure that occurs, now |’mnot going to discuss
what may or may not happen in --

MR. CHERTOFF: No, just in general, what does
it --

THE WTNESS: 1In general, an inquiry to the
G and Jurors.

MR. CHERTOFF: By the Assignnent Judge?

THE WTNESS: By the prosecutor in the first
i nstance under the supervision of the supervising Judge
for the Gand Jury, with involvenent of the supervising
Judge and signing off on the propriety of the Brook-
Mur phy heari ng.

MR. CHERTOFF: And does that involve
questioning individual jurors about what they’ ve seen
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and heard?

THE W TNESS: Sonetines it does.

MR. CHERTOFF: And what other things does it
entail?

THE WTNESS: That’s ny general understanding
of it, M. Chertoff.

MR. CHERTOFF: So that you basically advised
the Attorney General that if he insisted on doing this
fal sification indictnment ahead of the shooting
i ndictment, there would certainly have to be a Brook-
Mur phy hearing with whatever tine is necessary to
conduct that hearing and that there would be a risk if
the hearing showed taint, that you d have to re-present
to a brand new Grand Jury.

THE WTNESS: | think that's a fair
characterization.

MR. CHERTOFF: Did anybody -- did everybody
recommend -- did anybody make any recomrendations as to
whet her the falsification indictnment ought to be
brought out quickly or ought to wait the shooting
i ndi ct ment ?

THE WTNESS: | think nore what we tal ked
about were the risks of that. | think there was an
under st andi ng that the anniversary of the shooting was
com ng and that there was a substantial focus on issues




O©CoOO~NOOITRAWNE

O©CoO~NOOITRAWNE

Exam nati on - Zoubek 318

surroundi ng the case.

SENATOR GORMLEY: Excuse ne. Excuse nme. Wo
brought that up? Wo brought that up as a reason for
doing this? Wo verbalized it? Wo said well the --

THE WTNESS: Well, | think the Attorney
General putting it into that context, but at the sane
time we had all known and in sonme respects we were
| ooking to try to see, as the April 23rd date was the
anni versary date, that we would have liked to
originally had the shooting -- the whole thing
conpl et ed by.

SENATOR GORMLEY: You woul d have |iked to,
but as soneone who has vast experience in the Crimna
Justice system as to a great degree of your career has
been in prosecuting cases or whatever, what was your
preference?

THE WTNESS: | think there was a bal ance of
interest and | understood those and | said to the
Attorney Ceneral that if he went that route, |
under st ood why he believed it would be in the public
interest to do so. But if he went that route, this was
the risk and we expressed the concerns to himand he
gave us the direction that he gave us.

MR. CHERTOFF: Did anybody there reconmend
that the indictnent -- besides the Attorney General,
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di d anybody reconmend that the falsification indictnent
be brought out before the anniversary of the shooting?

THE W TNESS: That was brought up by the
Attorney Ceneral.

MR. CHERTOFF: He was the one who reconmended
or raised that issue.

THE W TNESS: Yes.

MR. CHERTOFF: Did anybody el se advocate that
at the neeting?

THE WTNESS: | don't think it was a matter
of anybody advocating it. W advised himas to what
the risks of taking that particular approach were. And
then he advised us that his decision was to go forward
withit.

SENATOR GORMLEY: So it really started -- in
ot her words, he had made hi s deci sion.

THE WTNESS: Well, no, he -- the neeting was
designed to tal k about the status of the Turnpi ke
i ncident and investigations related to it. And when it
was determ ned that the shooting portion was not
conpleted, it then turned to that discussion. | have
no know edge as to what deci sions may have been nade
before that, but it was a status neeting on 7A.

MR. CHERTOFF: Let nme ask you this question.
Di d anybody di scuss the possibility of indicting the
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fal sification case and sealing it?

THE W TNESS: No, because in the context of
it, of needing to -- the suggestion that there was sone
need to nove it before the shooting, the need was to
nove it in the public interest --

MR. CHERTOFF: Publi c.

THE WTNESS: -- for the public to know about
it so therefore --

MR. CHERTCOFF: In other words --

THE WTNESS: -- so therefore there was not
any discussion with respect to noving it and sealing
it.

MR. CHERTOFF: Ckay. So let’s be clear.
There was certainly no statute of |imtations issue,
correct?

THE W TNESS: No.

MR. CHERTOFF: There was no | egal reason
that the falsification case had to be brought in Apri
as opposed to waiting until the end of the year,
correct?

THE W TNESS: No.

MR. CHERTOFF: The only reason put forth for
proceeding nore rapidly with the falsification
i ndictment was in order to have a public charge filed
agai nst Hogan and Kenna by the anniversary of the
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shooti ng, correct?

THE WTNESS: To have action on this case
bef ore the shooting.

MR CHERTOFF: But, in fact, the
fal sification charges really have nothing to do with
t he shooting case, do they?

THE WTNESS: | would prefer -- that’s an
i ssue that nay or may not come up in the crimnal case
and | really don’t want to -- |1'd really prefer not to
di scuss that.

MR. CHERTOFF: Let me put it this -- let nme
ask you this. 1Is there a charge in the falsification

i ndictnment that with respect to the individual stop
that occurred when the shooting --

THE WTNESS: Can we go off the record for a
second?

MR, CHERTOFF:  Sure.

(O f the record)

MR. CHERTOFF: On the face of the indictnent,
on the face of the indictnent in the falsification
case, is there any reference to the stop that led to
t he shooting on the Turnpike?

THE WTNESS: | accept -- | believe no, but I
think that the docunent speaks for itself.

MR CHERTOFF: And is it clear, at |east as
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of March of 1999, it was not -- there had not yet been
a decision by the Gand Jury to indict the shooting
case, correct?

THE WTNESS: That’'s a matter of public
record.

MR. CHERTOFF: In fact, there was further
i nvestigation and evidential activity to be
accumul ated, right?

THE WTNESS: That’'s a matter of public

record. | don’'t nean to be smart, but | nean --
MR. CHERTOFF: Well, no, but --
THE WTNESS: -- that’s what -- there's

enough in the public record to answer that question yes
wi t hout ne di scussing anything further.

MR. CHERTOFF: And therefore, as a matter --

MR MLLER M. Chertoff, the witness is
bei ng very careful not to discuss anything involving
Grand Jury.

MR. CHERTOFF: | understand. And therefore,
as a matter of just the way the Gand Jury process
works in general as a matter of law, until the G and
Jury indicts and nakes a decision, they're free to
indict or not to indict, right? Correct?

THE WTNESS: That’'s what we expect of them
yes.
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MR. CHERTOFF: So as of March of 1999, in
fact, there was guarantee the Grand Jury was going to
i ndict on the shooting, right?

THE WTNESS: On the shooting?

MR. CHERTOFF: Yes. Because the Grand Jury
-- it wasn’'t presented to the Grand Jury to be voted
upon in March of 1999, right?

THE W TNESS: Yes.

MR. CHERTOFF: Ckay. So --

THE WTNESS: Can | --

MR. CHERTOFF: Yeah.

THE WTNESS: At the sane tine, this is very
precarious ground with the notions pending. You know,
there was no reason -- did | expect the shooting -- |
just don’'t know where you’re goi ng.

MR. CHERTOFF: |’ m asking you a very sinple,
straightforward proposition. In 1999 in March the
indictment -- the Grand Jury investigati on was ongoi ng,
correct?

THE W TNESS: Yes.

MR. CHERTOFF: It was expected that it would
not be presented to the Gand Jury for a vote as to the
shooting until sonetine later in the year, right?

THE W TNESS: Yes.

MR. CHERTOFF: As a matter of |aw, you can’'t
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guarantee what the Grand Jury is going to do at the end
of the process, right?

THE W TNESS: Absol utely.

MR. CHERTOFF: So therefore, there was no
anybody knew in March of 1999 what that G and Jury
woul d eventual |y do.

THE W TNESS: Absol utely.

MR. CHERTOFF: So now in March of 1999 you
tal k about doing sonething in terns of the anniversary
of the shooting. It was clear to everybody at that
March 10th neeting that there was not going to be a
charge filed with respect to that shooting case as of
April 1999, given the G and Jury schedul e for the
shooting Grand Jury, correct?

THE WTNESS: One of the things | want to
make sure was, the presentation of the matter to the
Grand Jury always included on either case, you know,
the option that there would be -- there would be no --
it’s up to the Grand Jury to decide that.

MR. CHERTOFF: So the suggestion that was put
out by the Attorney General was not that there would be
action on the shooting that would occur by April -- by
the anniversary, but that there would be action agai nst
the two people who were involved in the shooting on
anot her case, right?
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Let ne withdraw the question. Let ne try to
put it in plain English and be less like a |lawer for a
m nut e.

What you're telling us is basically the
Attorney Ceneral said |ook, we have to show sone action
on the shooting.

THE WTNESS: W have to show sone action
with respect to before the anniversary of the shooting.
And | said at the beginning he asked about the status
of the shooting and then he noved off to the other
portion of the case.

MR. CHERTOFF: Ckay. So this is the way it
goes. He starts by saying basically |ook, we’ve got to
show -- can we show sone action on the shooting before
t he shooting anniversary comes up, right?

THE WTNESS: On the investigation

MR. CHERTOFF: Right. And basically the --
and, of course, the fact that there’' s a shooting
i nvestigation is public know edge because the shooting
was public and it’s clear there’ s an investigation,
right?

THE WTNESS: It was certainly public
know edge.

MR. CHERTOFF: So presumably the Attorney
General is suggesting that there is sone public
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pressure, are you guys going to get to the bottom of
the shooting and can you get, you know, resolve the
case and conme up with your end of your investigation
and your charges by the anniversary of the shooting
date, right? And show the public that we're really
noving this thing, correct?

THE WTNESS: That the matters -- that the
matter has been investigated and concl uded. Not
necessarily nmean that there would be a charge.

MR. CHERTOFF: And the answer is --

THE W TNESS: Because it’'s up to the G and
Jury.

MR. CHERTOFF: All right. The answer that
the Attorney General has given is we can’'t conclude it
by the anniversary because we’ve got nore work to do
and it’s going to take us into the fall, right?

THE WTNESS: W have nore work to do and
it’s going to be a matter of nonths. He didn’'t say
into the fall.

MR. CHERTOFF: Ckay. So the consequence of
that is that as far as the public, the investigation
which the public is aware, nanmely the investigation of
the shooting, it is not practical to conclude that
i nvestigation by the anniversary date, correct?

THE WTNESS: Correct.
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MR. CHERTOFF: So the next suggestion in
effect is well, can we find sone other charges or sone

ot her action we can take with respect to these two
i ndi vidual s who are al so the subject of the shooting
i nvestigation, correct?

THE WTNESS: It was with respect to matters
under investigation of the -- of actions out on the
Turnpi ke. One portion was the shooting. The other
portion was actions with respect to interactions with
notorists during the four nonths prior to the shooting.

MR. CHERTOFF: Now, nobody in the public --

l et me withdraw the question.

As far as you know, there was no public
statenment or public indication that there was a
fal sification of records investigation going on with
respect to Hogan and Kenna, right?

THE W TNESS: No.

MR. CHERTOFF: So the public, as far as you
know, wasn’'t out there agitating, wondering when is the
fal sification of records investigation going to be
done, right?

THE W TNESS: No.

MR. CHERTOFF: As far as you knew.

So was the suggestion being made in effect,
| ook, maybe we can’t concl ude the shooti ng
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i nvestigation, but if we can give the public this
agai nst Hogan and Kenna, at least it will show we're
doi ng sonmething. Was that in effect what was
suggest ed?

THE WTNESS: No, | disagree with that.

MR CHERTOFF: Well, how was the -- how was
the -- how was the presentation of charges with respect
to the falsification issue going to address the public
cl anor about getting a resolution to what happened with
respect to the shooting?

THE W TNESS: Because it related to pressure,
I ssues, concern as it related to what was happeni ng out
on the Turnpike and it related to that generally. The
Tur npi ke shooting began a very strong focus of the
public on activities on the Turnpi ke. And one of the
i ssues that was discussed was if the allegations of the
fal sification indictnment were correct, that inpacted
upon the operations of the State Police, and that sone
action should be taken on that.

MR. CHERTOFF: Well, you had al ready
announced a special State Police review about a nonth
earlier, correct?

THE W TNESS: Yes.

MR. CHERTOFF: So the public was already nade
aware that there was going to be a conplete review of
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the way the State Police was handling things along the
Tur npi ke, correct?

THE WTNESS: Yes, but | wouldn't suggest
that that was accepted universally as the only thing
t hat shoul d be done.

MR. CHERTOFF: So there was still nore cl anor
for nore action, right, fromthe public?

THE W TNESS: Yes, there had been a recent
announcenent for the Justice Departnment to cone in and
take over -- requests for the Justice Departnent to
take over our work because we weren’t novi ng quickly.

MR. CHERTOFF: And was there specifically a
request for the Justice Departnment to take over the
Hogan and Kenna i nvestigati on?

THE WTNESS: And for themto also come on
and investigate the State Police in general.

MR. CHERTOFF: And so was there in the course
of the discussion that you had either on March 10th or
at any other point in time, any suggestion by anybody
that one way to allay the pressure to have the Justice
Departnent cone in and take over these cases, would be
to show that the State could police itself by bringing
a fast crimnal case for racial profiling?

THE WTNESS: | can’'t answer that because
your characterization of the case in the last portion
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of it.

MR. CHERTOFF: Well, let nme redo it this way.

Was there sonme di scussion about the way in
which the State could respond to this pressure for the
Departnent of Justice to cone in and take over the
Hogan and Kenna investigation and take over | ooking at
the issue of racial profiling?

THE WTNESS: As | said, the discussion that
took place on that issue occurred on March 10th and |
believe | have, as best as | can by ny recollection,
descri bed what was di scussed at that neeting.

SENATOR GORMLEY: Excuse ne for one second.

When the indictnent, the second G and Jury,
was announced on the falsification --

THE W TNESS: Yes.

SENATOR GORMLEY: -- what date was that
announced?

THE WTNESS: | believe that is Mnday, Apri
19t h.

SENATOR GORMLEY: Monday, April the 19th.
Was it at a press conference?

THE WTNESS: It was announced by way of
press conference, yes.

SENATOR GORMLEY: Were was the press
conf erence?
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THE WTNESS: | believe the press conference
-- | believe it was on the Fourth Floor, Conference
Center, at the Hughes Justice Conpl ex.

SENATOR GORMLEY: How | arge of a crowd did
they have for the press conference?

THE WTNESS: There was a -- there was a
crowd.

SENATOR GORMLEY: Big crowd. Who led off the
press conference?

THE W TNESS: Attorney General Verniero.

SENATOR GORMLEY: Was there any conversation
as to whether or not he should do a press conference?

THE W TNESS: A press conference was
scheduled. It occurred and | don't there being any
specific objection to that occurring.

SENATOR GORMLEY: Did you advise himto do a
press conference?

THE WTNESS: | did not tell himnot to do
one. | did not schedule it nyself, but I did not tel
himnot to do it.

SENATOR GORMLEY: Did he tell you he was
going to do a press conference?

THE WTNESS: Yes. |If | --

SENATOR GORMLEY: Was it that norning? How
far in advance did he tell you he was going to do a
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press conference?

THE WTNESS: Well, | think -- our experience
has generally been that whether you announce it or you
rel ease it, you are going to be having significant --
canmeras and nedia comng over. So | think there was an
expectation that there would be sone dealing with the
press that day.

SENATOR GORMLEY: Well, this is ny area of
expertise. There are intended and uni ntended photo
ops. This was an intended photo op, correct? It was a
schedul ed photo op.

THE WTNESS: It was --

SENATOR GORMLEY: | want to be -- in other
words, he wanted to be in front of the cameras that
day.

THE WTNESS: Well, there was a press
conference that occurred that day.

SENATOR GORMLEY: Fine. It was schedul ed and
announced.

THE W TNESS: Yes.

SENATOR GORMLEY: Ckay, fine. Wo el se spoke
at the press conference? Wre you at the press
conf erence?

THE WTNESS: | was at the press conference.

SENATOR GORMLEY: Ckay. Wo el se spoke?
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THE WTNESS: | think Jim Gerrow spoke.

SENATOR GORMLEY: How | ong was the second
Grand Jury enpanel ed?

THE WTNESS: | think the record reflects,
and it’s set forth in the Appellate -- I'"msorry, do
you nean the shooting or the --

SENATOR GORMLEY: The falsification.

THE WTNESS: | believe the record reflects
that it first met on March 29th, 1999.

SENATOR GORMLEY: Excuse ne, when was the
i ndi ct ment returned?

THE WTNESS: It was returned April 19th.

SENATOR GORMLEY: Oh, and he did the press
conference the sane -- oh, he did the press conference.
What day did he do the press conference? He did it the
sanme day it was returned?

THE WTNESS: |If sonebody checks their
cal endar, whatever day of the -- it would neet the sane
day, March 29th, and if March 29th is a Monday and
April 19th is a Monday, then it would have been a G and
Jury on a Monday. So | think it was on Monday, Apri
19th, that the Grand Jury --

SENATOR GORMLEY: Were there any di scussions
or neetings that you had or coments made to the
Attorney Ceneral that he was doing this for the
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pur poses of publicity for his appointnment to the
Suprene Court? Were you in the presence of anyone who
said that to hin?

THE W TNESS: No.

MR. CHERTOFF: Do you know how -- ultimtely
there was a Brook-Murphy hearing in this case, right?

THE W TNESS: Yes.

MR. CHERTOFF: Do you know how | ong t hat

| ast ed?

THE WTNESS: | don’t know, M. Chertoff.

MR. CHERTOFF: Is it fair to say that it
i nvol ved both general questioning to the entire G and
Jury and then each Grand Juror had to be individually
questi oned about what they had read and what they knew?

THE WTNESS: | would assune that’s the case.
I’ve read the briefs. |1’mnot specifically famliar
with what --

MR. CHERTOFF: Is it fair to say that it was
a fairly lengthy process to voir dire all those
i ndi vi dual Grand Jurors?

THE WTNESS: | hate to put it this way, but
the record on appeal speaks for itself. | don’t want
to -- | don't have any other -- other than -- | nean

ot her than what | have read in those briefs, that’s the
limt of ny know edge on what happened that day, other
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than the ultimte conclusion. So |I’'d be specul ating
ot herw se.

MR. CHERTOFF: Well, will you agree with ne
that the -- you don’t dispute ny characterization that
the brief has indicated there was individua
questioning of each of the Grand Jurors and then the
supervi sing Judge had to conduct a review with respect
to this, correct?

THE W TNESS: Yes.

MR. CHERTOFF: In fact, the supervising Judge
had to review -- and this is fromwhat you said on the
record and according to the brief, all the pages of the
transcript and go through each particular juror and
then give findings with respect to each juror about the
Court’s determ nation about whether the jurors had been
tainted or not, correct?

THE W TNESS: Yes.

MR. CHERTOFF: And there were sonme jurors
excused and sone jurors not excused.

THE W TNESS: | believe there was at | east
one who was excused.
MR. CHERTOFF: And then there were -- in

fact, a couple of days of activity relating to this and
then a nunber of tel ephone calls subsequently with
addi ti onal questions with respect to the jurors,
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correct?

THE WTNESS: | accept your representation

MR. CHERTOFF: Before we do, let’s make sure
['"m ..

Actually I want to be -- | may be back in
1998, so | just to just correct that and take a | ook at
this. Hold on.

THE WTNESS: Well, again, M. Chertoff, if I
can help in this. Qher than what’s in that brief and
what’s witten there, | don’'t know.

MR. CHERTOFF: You don’t know.

SENATOR GORMLEY: Can | just go over a point?
| apologize if |I’mbeing repetitive.

When you had the neeting when it was deci ded
to convene a second Grand Jury --

THE WTNESS: Yes -- well, to present it to a
second Grand Jury. | believe it was an al ready
enpanel ed Grand Jury.

SENATOR GORMLEY: All right. Thank you.

When it was decided -- as it was presented,
the Attorney General started with the, in effect, the
conclusion that there would be the separate presentnent
of the falsification. That’s really how the
conversation started, with the conclusion. And then
peopl e dealt with the concl usion.
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THE W TNESS: No, | don't think that’'s a fair
characteri zati on. | nmean there was a di scussion of the

options. Professional advice was given by the
prosecutors that were there. And it was a very
substanti ve discussion and then we received the
direction fromthe Attorney Ceneral.

SENATOR GORMLEY: Let’s say there’s two tiers
of professional advice. The first tier is whether to
do it inthe first place. D d anybody in that room say
just don't do it?

THE WTNESS: Utimately -- no, in the
conversation --

SENATOR GORMLEY: Did sonme people say don’'t
do this? Wiy are you doing it, just for publicity
sake? You know the point I’mgetting to.

THE WTNESS: No, | think it was discussed as
it relates to his concern that there needed to be sone
novenent. And then we discussed the options as we set
forth. And as part of that, those concerns and risks
that were identified was the response of the others
that were in the room

SENATOR GORMLEY: So you brought up the
potential risks. He weighed the risks and nmade a
deci si on.

THE W TNESS: Yes.
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MR. CHERTOFF: Was there any subsequent
di scussion about this with the Attorney General ?

THE W TNESS: Once that decision was nmade
t hat day, no.

MR. CHERTOFF: And you'd agree with nme --

THE W TNESS: About the deci si on-maki ng
process, M. Chertoff?

MR. CHERTOFF: No, about the decision to go
ahead and bring the indictment down, publicly, in
advance of the --

THE W TNESS: That was pretty nuch determ ned
on March 10th, 1999.

MR. CHERTOFF: Did the Attorney General
actually ever say to you why he felt it was inportant
to bring charges down before the anniversary date of
t he shooting?

THE W TNESS: No, but there had been -- in
context, there had been a | ot of discussions and,
frankly, | had already -- you Il see it in nmy outline

for State Police review issues, assigning our community
Qutreach folks to be prepared for the April 23rd
shooti ng because there m ght -- anniversary -- because
of the focus. There tends to be a focus on a matter on
an anniversary date after its occurrence.

MR. CHERTOFF: To your know edge at this

Exam nati on - Zoubek 339

point in time in March, did anybody rai se the question
that the handling of the Hogan and Kenna natter m ght
be the subject of conmunications with the Senate in
connection with the Attorney General’s confirmtion
heari ngs? That that m ght cone up in the hearings, the
Hogan and Kenna matter?

THE WTNESS: | know that -- | don’t know if
it was as of March 10th, M. Chertoff, | don’t know if
it had happened at that point in tinme. There was
certainly sone correspondence that canme in from sone
Senators, including | think Senator Lynch, at sone
point that |isted a series of questions that had cone
in. | think that’s a matter of public record.

MR. CHERTOFF: And did those questions
i ncl ude what was going on with the Hogan and Kenna
matter?

THE WTNESS: | don't think -- | don't
recall. | do think it dealt with racial profiling
generally. | don't knowif it dealt with Hogan and

Kenna at that point.

MR. CHERTOFF: All right. Let ne correct
what | said earlier. The actual Brook-Mirphy hearing
with respect to the false statenents indictnent
occurred in June of 1999 and according to the brief,
and | take it you don’'t disagree with this, there was
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about 112 pages of questioning on June 8th. That was
filed wwth the court on June 11th. The Court revi ewed
it and then had a tel ephone conference with the State
on June 15th and excluded a couple of jurors and nade
specific findings, and that’s about a 78-page
transcript. Then there was a further Brook-Mirphy
hearing on June 29th with nore voir dire. Further
communi cation with the Judge. And ultimately a juror
was allowed to renmain. Does that seem approxi mately
correct?

THE WTNESS: | accept your review of the
brief.

MR. CHERTOFF: And it’s fair to say that it
was antici pated that a Brook- Murphy hearing woul d be
somewhat tinme-consum ng and would certainly be
necessitated by the rel ease of these charges, correct?

THE WTNESS: Yes. That the instructions
were that it had to be extensive and thorough.

MR CHERTOFF: And | take it it was al so
clear that the nore publicity given to the rel ease of
the falsification charges, the nore onerous it woul d be
to survive the Brook-Mirphy hearing because the nore
| i kely people would have read about it, correct?

THE WTNESS: The |l evel of publicity would
have -- would relate to the potential exposure that
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i ndi vi dual s woul d have, yes.

MR. CHERTOFF: And the March 10th neeting,
was there any discussion of the idea of indicting the
case, but doing it in a conparatively | owkey way so as
to mnimze the anount of publicity?

THE WTNESS: W had -- we had found to date
that anything that happened with respect to matters on
the Turnpi ke or that case had significant publicity
attached to it. So that there wasn’t a di scussion of
mnimzing it because there was an expectation or
realization that if there was sone action, there would
be sone focus on it.

MR. CHERTOFF: From your experience with
Br ook- Mur phy proceedings in Grand Jury, what is usually
the reason -- well, a Brook-Mirphy proceeding has to be
carried out anytinme you need to determ ne whet her
peopl e have prior information or contact that m ght
taint themin a case they' re sitting in, correct?

THE WTNESS: Correct. Although fromthe
beginning in this -- the 7A, Hogan and Kenna matters,
because of the publicity, one of the issues in that
ki nd of case was instructions to the grand jurors to
avoi d newspapers. |It’s much different then, let’s say,
if it was an unl awful possession of a firearm case.

MR. CHERTOFF: And | take it it’s not that
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uncommon to have a Brook-Miurphy hearing at the

begi nning of a proceeding if it’s, you know, a G and
Jury proceeding if there’s any possibility that it has
sonme public attention or anything of that sort?

THE WTNESS: Correct.

MR. CHERTOFF: And then you d have a Brook-
Mur phy hearing in the mddle of a proceeding if
sonet hi ng unantici pated occurred that focused a high
degree of publicity on a case, correct?

THE WTNESS: Correct.

MR. CHERTOFF: Are you famliar with any
ot her cases besi des the Hogan and Kenna case where a
Br ook- Mur phy hearing was necessitated in the mddl e of
a Grand Jury investigation because of sone other case
whi ch the State brought during the pendency of the
first Grand Jury investigation?

THE WTNESS: During the period of tine that
|’ve been with the State, no.

MR. CHERTOFF: To the extent you can, would
you give us your best recollection of what was the
reason articulated by the Attorney General for his
desire to have sonme public action before the Apri
anni versary of the Turnpi ke shooti ng?

THE WTNESS: Wth all due respect, | do
believe |1’ve answered that question a couple of tines.
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MR. CHERTOFF: | nean how did he articul ate
it, | guess is nmy question? O was it just understood?
THE WTNESS: | went through all of the --

what was said at the neeting. What are you focusing
on?

MR. CHERTOFF: | want to know, in explaining
or articulating the positive argunent in favor of let’s
do sonet hing by the shooting anniversary, what did the
Attorney Ceneral actually say?

THE WTNESS: | think he said that -- the
reason |’mhesitating, there are sone aspects of it
that deal with the evidence in the case and the
characterization of the activities of the troopers that
| don’t want to get --

MR. CHERTOFF: |I'minterested in the timng
i ssue. What he said in favor of or in support of the
notion we have to do sonething or show sonme action
bef ore the anniversary date.

THE WTNESS: Sonme of it related to what |
di scussed before in terns of the anniversary and the
need to nove forward. And sone of it related to
somewhat of a review of sonme of the evidence in that
case or the significance of that case. And it related
to his view of the significance of the alleged actions
in that case.
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MR. CHERTOFF: But in ternms of the need to do
it before the anniversary, what was his reason for
saying we need to do sonething before the anniversary
date? Did he express a reason?

THE WTNESS: | think he expressed that there
was again given the view of the alleged actions in that
case, that it was -- and | nean the falsification, that

in conjunction with what he viewed as the need to nove
forward, that there were aspects of the evidence in
that case or the allegations in that case that
warranted it.

MR. CHERTOFF: Maybe we’'re still

m sunder st andi ng each other. 1’mgoing to try once
nor e.

I’ m not asking you why he thought there was a
good case --

THE WTNESS: Al |I’msaying --

MR. CHERTOFF: -- |’m asking you why he --

did he express any or articulate any reason why
sonet hi ng shoul d happen in the case before the
anni versary date of the shooting?

THE WTNESS: Part of it was the discussion
as well is if that portion of the case was conpl eted
and the allegations in that portion of the case were
significant, that we should nove with that portion of
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t he case.

MR. CHERTOFF: And what was the other part of
what he sai d?

THE WTNESS: As | said, the other part of it
rel ates to our discussions of the characterization of
the evidence in that case, and | really would prefer
not to discuss that.

MR. CHERTOFF: No, but | nmean -- but in terns
of the timng issue and the connection with the
anni versary, what did he --

THE WTNESS: Well, it wasn't -- the
connection was if that’s ready to be presented, then
present it if you re concluded with it.

MR. CHERTOFF: But how did he connect it up

with the anniversary, that’s ny -- | seemto be having
difficulty pinpointing --
THE WTNESS: To the extent -- 1’1l say to

the extent to which it related to the issue of
activities out on the Turnpi ke, and that’s really the
limt of what | can say.

MR. CHERTOFF: Wen you and M. Gerrow and
M. Ginnell and Ms. Stone left the neeting, did you
have any di scussi on anong yoursel ves about what had
just transpired?

THE WTNESS: It was i mediately after that
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or shortly after that that we either sat down or tal ked
about it, and | said | ook, we’'ve got to be al
confortable with this. [If, you know, on further
thinking, just let ne know if you re not confortable
with this approach.

MR. CHERTOFF: Well, in saying that we have
to be confortable with it, was that a response to
anybody expressing disconfort or unhappiness with the
deci si on?

THE WTNESS: It was essentially a review of
the risks that we had tal ked about and that | wanted to
make sure that we were continuing to focus on that.

And if there was a recommendation, that we needed to
engage in any further analysis or anybody who further
di sagreed with it, I wanted to hear fromthem

SENATOR GORMLEY: But it was the consensus
that if there were not this need for public relations,
it would be better not to do it.

THE WTNESS: Well, | don’t think that
necessarily there was a rejection of the issue in terns
of the timng and action. So that wasn't --

SENATOR GORMLEY: But all I'"msaying is, if
there were not this need for public relations -- | mean
this is about a balance of risk, risk reward. And the
Attorney Ceneral had nade a determ nation that the
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potential risk was offset by the public relations val ue
of the announcenent of indictnents.

THE WTNESS: |In fairness, Senator, | would
-- | would replace your characterization of public
relations, that’s not how it was expressed to ne, but
it was expressed in ternms of view of that’s what the
public interest was at that tine.

MR. CHERTOFF: Wen you |left the neeting --

THE W TNESS: The Attorney General’s view of
the public interest at that tine.

MR. CHERTOFF: \When you left the neeting, did
Debra Stone express any opini on about what had
happened?

THE WTNESS: W had a discussion as to the
risks and at that point we had received a decision
based upon the advice we had given, and she said --

MR. CHERTOFF: Here is my question.

THE WTNESS: -- and she said at that point
that we woul d nove forward at that point.
MR. CHERTOFF: | want to know, when you got

out of the neeting, what did Debra Stone say about what
happened in the neeting?

THE WTNESS: | think I said first I want to
make sure that we’'re all confortable with this and if
we're not, it’s our obligation to take sone further
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st eps.

MR. CHERTOFF: And what did everybody el se
say?

THE WTNESS: And | think the recognition was
it wouldn’t have been the preference to go this
direction, but that there was no further objection
rai sed.

Let’s go off the record a second. It was
5:15 we were tal king about as opposed to 4:15?

MR. CHERTOFF: Yeah. Let’s go off the

record.
(O f the record)
MR. CHERTOFF: Let me ask you two nore
questions just about the issue of the -- about this
Hogan and Kenna fal sification.

First of all, were there other -- wthout
menti oni ng nanes, were there other troopers who were
under investigation as of March 10th, 1999, under
i nvestigation for possible falsification?

THE WTNESS: | believe that part of the
synopsis that | received on February 10th -- yes. |
believe it was reflected in sone of the information
received in February 10th regardi ng sone troopers and
the Troop D audit.

MR CHERTOFF: At the March 10th --
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THE WTNESS: And by -- when | received the
synopsis of the audits, keeping in mnd that what I
mean by investigation was that Internal Affairs
i nvestigation is what | was aware of.

MR. CHERTOFF: After -- at the March 10th
neeting, was there any discussi on about whether there
wer e any ot her troopers who should be investigated in
the Grand Jury with respect to falsification of
records?

THE WTNESS: | don't believe that was
di scussed at the tine.

MR. CHERTOFF: As of March 10th, 1999, was
there a referral of other troopers for possible
crimnal investigation for falsification of records,
based on the Internal Affairs review?

THE WTNESS: | don’'t know the answer to that
questi on.

MR. CHERTOFF: To your know edge from
February 1999 to the present, was any other trooper
ever indicted for falsification of record?

THE WTNESS: Indicted -- indicted, no.

MR. CHERTOFF: In relation to racial
profiling.

THE W TNESS: | ndicted, no.

MR. CHERTOFF: On March 10th did the Attorney
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General ask you about the status of investigations into
whet her ot her troopers were engaged in falsifying
records relating to racial profiling?

THE WTNESS: That may -- Troop D nay have
come up in that, but | don't recall

MR. CHERTOFF: But he didn’t press you to
nove ot her cases with respect to Troop D?

THE WTNESS: He said to nove -- we weren't
noving forward any cases in terns of Gand Jury at that
time, no.

MR. CHERTOFF: Right. He didn't press you to
present anything else to the Grand Jury besides --

THE W TNESS: No, because he had not been
advi sed that anything else was ready to go with the
Grand Jury at that tine.

MR. CHERTOFF: Now, let ne go back in tine.
We focused on March 10th and we focused on the Attorney
General’s indication that it was in the public interest
to nove forward with respect to the Hogan and Kenna
fal sification indictnments before the anniversary. But
now | et me take you back to 1998. The Hogan and Kenna
i nvestigation began, if |I’mnot m staken according to
Z-1, on approximtely May 8th, 1998 as it relates to
fal sification of records, right?

THE WTNESS: | would agree, yes
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MR. CHERTOFF: Ckay. And then if | follow --

THE WTNESS: If you re reading fromthe
docunent, yes.

MR. CHERTOFF: And if you follow along with
me on Z-1, there’s activity on May 8th, May 9th, My
12th, May 13th, May 14th. W go to Page 15. It’s
continuing into June 3rd and June 5th. On Page 31 we
have June 25th. Page 35 is June 26th. Page 53 is July
2nd.

THE W TNESS: Page 53 you junped to?

MR. CHERTOFF: Yeah. Page 59 is July 21st.
Page 64 is August 7th. Page 70 is Septenber 11th. And
then you have -- the next entry after Septenber 11th
occurs --

M5. GLADING Page 89, maybe?

THE W TNESS: No, Page 88.

MR. CHERTOFF: Page 88 which is --

THE W TNESS: Sept enber 16t h.

MR. CHERTOFF:. -- Septenber 16th. Then after
Sept enber 16th, there’ s something on Septenber 26th,

Cct ober 19th and 20th. There’s revi ewi ng sonet hi ng.

On Cctober 21 and 26th there’s a neeting with sonebody.
On Cctober 26th there’s marking and | ogging things. On
Cct ober 27th and 28th there’s another neeting. On
Cctober 29th there’s another activity. On Novenber
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12th there’'s an interview. On Novenmber 25th there’'s an
interview. On Decenber 1st there's a review. On
Decenber 9th there’s a re-interview. And basically

there’s sone -- a little bit of activity on Decenber
15t h and Decenber 16t h.
THE WTNESS: | think to add, on Decenber

16th there was an interview

MR. CHERTOFF: GCkay. Now, in this entire
period of seven nonths, did Attorney General Verniero
ever call you up and ask you whether it would be
possible to push this investigation with respect to the
fal sification of records on Hogan and Kenna so as to
get it done let’'s say by the end of the cal endar year
1998?

THE WTNESS: No. But we had frequent
di scussions about trying to nove the investigations as
qui ckly as possi bl e.

MR. CHERTOFF: But with respect to a
directive to actually get an indictnment out by a
particul ar deadline, the first tine you got a directive
i ke that was on March 10th, 1999.

THE WTNESS: Yes and no. There were a
series of goal dates that had been set on the overal
i nvestigation and the shooting that were not net al ong
t he way.
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MR. CHERTOFF: \What were those goal dates?

THE WTNESS: O estinates in talking to M.
Gerrow as to when we thought that overall case would be
conpl eted, but as | said, that portion got nore and
nore conplicated and got elongated. So | want to | eave
an inpression that there was no di scussion of timng.

MR. CHERTOFF: But as to the falsification of
records, the first tinme you were given a deadline or
had di scussi on about timng was on March 10t h?

THE W TNESS: W had di scussions as to the
overal | progress of the other investigation as it
relates to the timng of an indictnment and the
schedul i ng of an indictnent, yes, March 10th.

MR. CHERTOFF: You were not pushed to
conpl ete that investigation and get it indicted in
1998, is that correct?

THE WTNESS: No, | was pushed to get the
overal I Turnpi ke shooti ng done.

MR. CHERTOFF: The falsification indictnent.
You were not pushed to conplete the falsification
i nvestigation and get it done in 1998, correct?

THE WTNESS: | was told by the Attorney
General that whatever resources are necessary to nove
that case as quickly as possible should be nade
avai |l able. And that was the discussion | had with him
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Whet her you want to characterize it as pushing or not,
but he did seek updates as to how all of these
i nvestigati ons were goi ng.

MR. CHERTOFF: Now, | want to direct your
attention to what 1’m going to show you is G 25.

M5. GLADING Before we |eave this topic, |
want a qui ck question.

My understanding froma draft statenent that
was in the docunent release of April 19th, a draft
statenment by Verniero. | don't knowif it was actually
rel eased, is that -- well, it indicates that we suspect
that at |east ten other troopers may have falsified
records. And that was in this draft statenent that was
in a docunent release by the Ofice of the Governor.

Do you recall if that was the case at the tine the
falsification indictnent was announced?
THE WTNESS: | recall that that was what we

were advised at around that tine.

M5. GLADING And at that point in tine was
there a possibility that those troopers m ght be
i ndi cted?

THE WTNESS: That they would refer it for
eval uation. There were a category of cases that had
been referred or identified for analysis to see whether
or not a crimnal investigation or prosecution was
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war r ant ed.

M5. GLADING Anal ysis by whon?

THE WTNESS: By both -- conjunction. State
Police and the Division of Crimnal Justice.

M5. GLADING (Ckay. And was there any
concern about presenting to a G and Jury, the timng of
presenting to a Grand Jury two cases involving
falsification while then others were still not resol ved
and mght ultimately end up before a Gand Jury or not?

THE W TNESS: No, because there -- no.

M5. GLADING Wihy woul d that be?

THE W TNESS: Because then you’'d be at a
point in tinme where you would have to wait for any
action until all the rest of the cases are concl uded
and that isn't -- that isn't the way in which the
Prosecutor’s O fice often operates.

MR. CHERTOFF: Do you have G 25 in front of
you?

THE WTNESS: | do.

MR. CHERTOFF: Did you recognize this
docunent ?

THE WTNESS: | recognize them yes.

MR. CHERTOFF: Ckay. Was this a docunent --
when did you see this docunent for the first time?

THE WTNESS: | believe | saw the docunent
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for the first time in the blue binder. | think it's in
the blue binder. And these are the docunents that I
found, anong a couple of docunments that | found when
went back to | ook at Rover’s files before the issuance
of the interimreport and that | referred to as in
essence the underlying docunents that -- or sonme of the
raw data that deals with the narrative.

MR. CHERTOFF: To your know edge is this what
is referred to in the neno that you received from
George Rover on February 26th, which is Z-14, which
makes reference to a docunent not produced at DQJ,
nanely a statistical breakdown of notor vehicle stops
for the sanple dates?

THE W TNESS: No, because this is consents.

MR. CHERTOFF: Ckay. So there’s sonething --
this is sonething different.

THE WTNESS: Yes. So that you would | ook
t hrough one through -- there’s no identification of any
statistical analysis of --

MR. CHERTOFF: \What about the second page of
G 25, does that look like it’s the statistica
breakdown of notor vehicle stops for the sanple dates?

THE WTNESS: No. See, what was pointed out
to me by M. Rover, you will recall that | had the
conversation with himin which | said where are the
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there’s a couple of -- there’'s a couple of charts --
there’s a couple of charts here -- are we tal ki ng about

nunber three, M. Chertoff?

MR CHERTOFF: Yes.

THE W TNESS: The statistical breakdown for
t he sanpl e dates.

MR CHERTOFF: Um hmm

THE WTNESS: | had asked himif he had
sumaries for the sanple dates and what he gave ne were
the stop -- or pointed out to ne the stop summari es
that are in the blue binder, | believe, that have the

-- it’s like a table and it says sanple dates and it’s
got the stops.

M5. GLADING Look |ike this?

THE WTNESS: No, it’s actually -- it’s black
-- gray portions and white portions to it. It’s a nuch
nore presentable actual chart. Here they are.

MR CHERTOFF: Okay. M. --

THE WTNESS: Modtor vehicle stop rate data
informati on. New Jersey Turnpi ke Troop D. Sanpl es of
random y-sel ected dates in 1995. That's --

MR. CHERTOFF: That’'s what M. Rover was
referring to in the nenp?

THE WTNESS: Well, that’s what | understood
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himto be referring to.

MR. CHERTOFF: And this docunent, G 25, was
anot her docunent you found in Rover’s files as well.

THE WTNESS: | found in his files before the
i ssuance of the report, yes.

MR. CHERTOFF: Ckay. Let ne ask you just a
coupl e nore questions.

| don’t knowif we -- we may have covered
this, but it’s late in the day and I nay have
forgotten. Just to be clear, what reason were you
given for --

MR MLLER M. Chertoff --

THE W TNESS: GCkay. Wit one second.

M5. GLADING |I'msorry. | just need to see
what page he’s referring to.
THE WTNESS: |'msorry, M. Chertoff.

MR. CHERTOFF: \What reason were you given for
accel erating the conpletion of the portion of the
report, interimreport, that relates to racia
profiling froma four-nonth deadline to a two-nonth
deadl i ne?

THE W TNESS: That went around mny di scussions
with the Attorney CGeneral as it relates to the Soto
appeal and nmy reconmendations to withdraw t he Sot o

appeal. And | didn't -- by the tine | was comng up to
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March 16th in nmy oral argunent, | had concerns about

the Soto appeal. After the oral argunent | had even

nore concerns about the Soto appeal based upon sone

questions that | received fromsone of the panel. And

then I think within a couple of days of that, ny
recommendation was that | really did not want someone
fromthe Division of Crimnal Justice going up -- given
some of the questions that | was asked in that
Appel | ate, discussions just on continuance, as to
status of review, issues with respect to the record in
that case, that | thought | was strongly arguing that I
t hought we nust withdraw fromthat case and | was
unconfortable filing a brief on April 21st. Again, not
just because of sone of what we found.

MR. CHERTOFF: You' re m ssing mnmy question.

My question is why was the profiling portion of the
interimreport accel erated?

THE WTNESS: |’ m about to answer that in the
next two sentences. And | was advised that if that was
the direction we were going and it reached prelimnary
results, that before the w thdrawal of Soto, we should
expedite and come out with a prelimnary report on
racial profiling. That would serve as partly a
foundati on or explanation for the change in position on
the Soto case.
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MR. CHERTOFF: But you had asked for 120 days
delay in Soto, right?

THE W TNESS: Yes.

MR. CHERTOFF: So 120 days woul d have taken
you to approxi mately June, right?

THE WTNESS: But | didn't get that. The
Court -- the Court did the following. It ordered -- on
March 16th it rejected the continuance till the 4th of
June and said | still have to file the brief on Apri
21st and still had to appear on the 28th. | could
limt the argunents that ny staff would nake.
t hought that put us in an untenable position. | didn't
really like the result of what the Court had provided
us. And I was strongly arguing that we needed to
wi t hdraw before April 28th. So then that decision was
made and there are sone docunents that reflect --
think I sent sonething to Justice that says sonetine in
the week of 17th or 18th of March, it says we’'ve nade a
determination and we’'re going to issue our prelimnary
findi ngs before April 28th.

MR. CHERTOFF: Ckay. | don’t have anynore
questi ons.

M5. GLADING On the decision to -- well, on
the notion to seek a delay in the Soto case, you
indicate in your certification in that notion -- it was
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mar ked, but | don’'t knowif it was given to the
Wi t ness, Z-18.
MR WHEELER  Z-18.

M5. GLADING | could just read you the
passage | want to ask you about.
THE WTNESS: Al right. Go ahead. |’ m not

doi ng a good job of keeping track of them for you.
Sorry.

MR WHEELER | think it’s the |ast docunent
in the pile.

THE WTNESS: Here we go, |’ve got it.

What page are you on, Ms. d ading?

M5. GLADING On Page 2 of your
certification.

THE W TNESS: Yes.

M5. GLADING At the bottomof it. You
indicate, “During the course of the investigation of
the April 23, 1998 incident, an additional inquiry into
the practices of troopers assigned to the Morestown
and Cranbury barracks of the New Jersey State Police
was initiated. That investigation is exam ning stops
made by troopers assigned to those barracks for the
first four nonths of 1998 and is still pending.”

Is that a reference to the Sachetti audit?

THE WTNESS: Yes, | believe so.
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M5. GLADING Do you see that it’s item
nunber ei ght?

THE W TNESS: Yes, | do.

M5. GLADING (Ckay. Wiy was that relevant to
the need to del ay Soto?

THE WTNESS: Well, no, | think it was al
rel evant to the decisions we were nmaking as it rel ates
to racial profiling. And at that point | saw that in
addition to the legal issues in the case, that our
position in that case |I thought woul d be inpacted by
what ever determ nations the State Police Review Team
made or should be inpacted by it.

M5. GLADING Nunber 11 on the next page
“I'n light of pending investigations and pendi ng
conprehensive review of State Police practices, it’s
appropriate the State of New Jersey al so undertake a
conpr ehensive review of the positions taken to date in
this litigation.”

THE W TNESS: Yes.

M5. GLADING Was there any evidence before

you at this point that -- or what -- |let nme ask you.
What evi dence was before you at this point that was
maki ng you -- that was pronpting you to revisit the
position in this litigation?
THE WTNESS: Well, | think was sone of the
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concerns that Debra Stone had identified to ne, both
orally and in witing. And the know edge that, in
conmbination with this review, | was re-examning the
State’s position.

MR. WHEELER: Actually, along those sane
lines, | have a couple questions.

You testified, and I’mgoing to refer to the
testinmony fromthe April 26th public hearing on the
racial profiling, and on Page 17 you testified that you
filed a notion with the Appellate D vision on March 5th
because you -- it says, “During the course of that
there was sonme concerns that | had with respect to the
nunbers that | was seeing as it relates to our
i nvestigation, and that possible relevance back to that
in the Soto case.”

VWhat nunbers -- is that the nunbers that
you’' re tal king about when you just answered Ms.
G ading’s question? | nean you said you had seen sone
data or at |east you had --

THE WTNESS: Well, | think at the tinme | had

seen sone data and | think I could have conpl eted that
answer a little bit nore by also tal king about the
March 16th conference call | had had with the Appellate
Division, at which tinme | had nore information and in
whi ch there was a discussion of potentially w thdraw ng
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the case. So --
MS. GLADING \What additional information did

you -- oh, never mind. |’msorry, go ahead.

MR. WHEELER: Well, | just want to refer you
-- Deb Stone, I'mgoing to refer back to her testinony.
At the tinme you received those boxes of docunents from
George Rover, | think we pinned it at m d-February
somewher e.

THE WTNESS: | think the record reflects

it’'s February 26th, the date of the docunent.

MR. WHEELER: (Ckay. She says that after you
received this box of docunents, you had asked her to
review -- go through the docunents to determne if
there are any docunents that are relevant to the Hogan
and Kenna investigation. |Is that -- do you recal
t hat ?

THE WTNESS: | think there’s a conbination
of what | provided to her. At some point | did nmake
that request. | don't knowif it was specific as to
the February 26th date or the blue binder of docunents
but --

MR. WHEELER: No, |'’mjust saying that after
you received the boxes of docunents from George Rover
did you at some point ask Deb Stone to | ook through
t hose docunents to see if there are -- that were
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rel evant to the Hogan and Kenna i nvestigation?

THE WTNESS: | probably did.

MR. WHEELER: Well, she says that after she’'s
told that, she reviews the boxes of docunents, goes
t hrough them and finds sone consent search nunbers and
that they were extrenely high. Do you recall her ever
going to you -- this is now probably end of February,
very begi nning of March, do you recall her going to you
and i ndicating those high consent search nunbers?

THE WTNESS: Well, | think that in
conjunction | think what she’ s speaki ng about there is
when we sat down and we went over these consent
nunbers --

MR. WHEELER: |’ msorry to interrupt you, but
she actually said in her testinony that she’s tal king
about the boxes of docunents that George Rover brought
to you. She’s not tal king about the Gl bert docunents.
They were separate. She had a different reaction. She
had the sanme reaction that you did, she was very upset
about that. But what |I'’msaying is she testified that
after CGeorge Rover brought over these boxes of
docunents, you asked her to review them to go through
them to determne if there was any -- if they were
rel evant to the Hogan and Kenna investigation, and in
doi ng so, she found some consent search nunbers that
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were very high. Do you recall her bringing that to
your attention?

THE WTNESS: | believe that the timng that
she has is off and I'd |ike to explain why.

MR. WHEELER: Ckay.

THE W TNESS: Because when | gave this blue
bi nder of docunents to Debra Stone, she was as upset as
| was because she was seeing sone of the consent
nunbers for the first time and told ne that. So that -
- so that | don’t know how consistent it is necessarily
that she had -- because this is really where we franed
the discussion. And | don’t really recall her
referring me back to Rover docunents when we had that
di scussion at all

MR. WHEELER: Ckay.

M5. GLADING Just to clarify, G 25, which is
the July 10th --

THE WTNESS: Cot it.

M5. GLADING (Okay. 1997 neno. Did you
i ndicate that you thought this was in the G bert
not ebook?

THE WTNESS: | thought it was in the Gl bert
not ebook. There’s docunents simlar to this in the
G | bert not ebook.

M5. GLADING |'d ask you to take a | ook at
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this. The page that | ooks like this is fairly --
probably ten, 15 pages into it.

THE WTNESS: Wuld you mnd bring that over?

M5. GLADING No. Are you thinking about
this?

THE W TNESS: Yes.

M5. GLADING  Ckay.

THE W TNESS: Those docunents |ike that
consist of my ability to check back, but these were in
the category -- yes. These are the three docunents I
think I was referring to.

M5. GLADING Ckay. If | can just stay here
for a m nute.

THE W TNESS:  Sure.

M5. GLADING | just want to point out that
this deals with 38 files on the consent to search for
the 30 sanpl e dates.

THE W TNESS: R ght.

M5. GLADING And this docunment deals wth
37. So they are different docunents and different
statistics. So I’mwondering if you still think this
was in there.

THE WTNESS: Well, no. Watever is in here
is in here. Wuat | was saying is that when | went into
-- when | went into Rover’s files, it was docunents
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simlar to G 25 which were -- seened to be docunents
that correlated to Glbert’s narrative nmeno, which to
me meant that the substance of that one G bert
narrative had cone over to the office prior that and
they were docunents simlar to that.

M5. GLADING Did you ask M. Rover or anyone
when they canme over to the office?

THE WTNESS: | presuned at that point that
t hey had cone over during the Justice Departnent
col l ection that he was doi ng.

M5. GLADING So you think sonetine in 1997.

THE WTNESS: | would -- | would think that
was -- yeah. | would think that given the activity
period of the Justice Departnent investigation, it
woul d have been sonetine around then.

M5. GLADING (Ckay. And, Scott, could you
give himthat?

MR, VEBER  Sure.

M5. GLADING |I'mjust going to -- |’ m going
to do this very quickly.

MR. WEBER Well, why don’t | just -- |'1I
mark it Z-19.

M5. GLADING And just so we’'re clear, your
testinmony just now as | understood it was that nunbers
simlar to this July 10th, 1997 statistical nmeno about
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the 30 sanple dates were in George Rover’s boxes that
he brought to M ke LoGal bo?

THE W TNESS: Yes.

M5. GLADING And you concluded fromt hat
that these nunbers had come over to the Departnent, or
some docunents |ike this had cone over to the
Departnent at sonme point in 1997?

THE WTNESS: | concluded that they had cone
over to the Departnent prior to ny involvenent. So I
was focusing on the accuracy of the statenent on Page
23 as to the production in March. | didn’'t have any
speci fic focus on when they cane over.

M5. GLADING (Ckay, very good.

What you’ ve been given is a collection of
di fferent synopses, different excerpts of M.

Susswei n’s various and many drafts.

THE W TNESS: Yes.

M5. GLADING And | just have about five
qui ck questions on them

THE W TNESS:  Sure.

M5. GLADING If you could turn to Page 75 of
the -- and this is marked -- what is this marked,
Scott?

THE WTNESS: Do you have --

MR. WEBER  Z-19.
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THE WTNESS: Do you have QOAG nunbers on
t hose?

M5. GLADING Yes. OQAR698, which is a
passage fromthe April 7th version of the interim
report. And I’mlooking at the --

THE WTNESS: Hold on a second. | have it.

M5. GLADING -- the last full paragraph. If
| could just read it to you.

“We’ ve al so | earned of instances” -- and I’
represent that this paragraph is deleted fromthe fina
version of the interimreport. “W have also | earned

of instances where neither the Division of Crimna
Justice nor the appropriate County prosecutor was
advi sed when an internal investigation revealed that a
trooper had falsified information in a report. This is
a serious problem one that not only directly affects
the integrity of the organi zation, but also inplicates
the ethical and discovery obligations of prosecutors.
These matters will be fully addressed as part of the
conpr ehensi ve revi ew of State Police managenent
practices.”

M. Susswein's testinony was that this was
taken out because it was a topic for the final report.

THE WTNESS: That's correct.

M5. GLADING | read through the final report

Exam nati on - Zoubek 371

| ast night and didn’'t find anything this specifically
-- this is pretty heavy-handed | anguage.

THE WTNESS: Well, | think there was a
di scussi on of the comrunication of Internal Affairs and
one of the things | referred to before was that | was
very concerned that we weren’t receiving referrals on
falsification. So that we were ensuring that we
received referrals on falsification so that we could
engage in an anal ysis of what needed to be produced.

M5. GLADING (Ckay. Wre there cases to your
knowl edge where the ethical discovery obligations of
prosecutors had been inplicated?

THE WTNESS: In instances in which going
through Internal Affairs files, that if there hadn’t
been a conmunication -- yes, there had been instances
of that and that was of great concern and was one of
the focuses of the reformefforts at Internal Affairs.

M5. GLADING Were there any attenpts to go
back to those cases and attenpt to right the discovery
Wr ongs?

THE WTNESS: It was ny understandi ng that
Ms. Stone was exam ni ng whether or not there were needs
to do that in particular cases. | don’'t know what
ultimately becane of that specifically.

M5. GLADING If you could turn nowto the
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April 9th draft that begins at Page 0A&R753. And I
have a question about OA&R773.

THE W TNESS: Ckay.

M5. GLADING Which is Page 16 of that draft.

THE W TNESS: Ri ght.

M5. GLADING It indicates, “So too we are
especially disturbed by the fact,” -- I'’ma the |ast
par agr aph.

THE W TNESS: Ri ght.

M5. GLADING “-- especially disturbed by the
fact that sonme troopers have actually falsified data
concerning the race of the occupants of stopped
vehicles. At |least two troopers who engaged in this
practice were discovered during the course of an

unrelated crimnal investigation and will be
prosecuted,” although “will be” is crossed out and it
i ndi cates “have been” prosecuted. “A nunber of other

troopers are currently under investigation for simlar
m sconduct . ”

Thi s passage was edited out of the fina
version of the interimreport. WlIl, first, can you
identify the handwiting on that page?

THE WTNESS: This is all ny handwiting and,
frankly, it was nmy decision, | didn't think there
shoul d be any reference to specific decisions or
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speci fic prosecution regardi ng Hogan and Kenna.
shoul d have caught that the first tine, I didn’t. And
| renoved it before the report cane out.

M5. GLADING (Ckay. And the change from
“Wll be prosecuted” to “have been prosecuted,” this is
dated April 9th. Wat was that change based on?

THE WTNESS: Well, that was a change based
upon the expectation that the report was going to be
rel eased on or about the tinme of the anniversary and
that’s why we elinminated this totally because we didn't
have any control over when that was going to occur
ultimately. And it also was not appropriate to
reference the fact of prosecution in this report at
all.

M5. GLADING Ckay. But the change to “wl]l
be” to “have been” prosecuted, changing it to past
tense, was it your anticipation that you woul d have

prosecuted those troopers for falsification? 1’ m not
asking why it was deleted ultimtely, but why you
changed “wi ||l be prosecuted” to “have been prosecuted.”

THE W TNESS: That was based upon ny
understanding that the matter was being noved. |
determined that it shouldn’'t appear in the report
because it related to a G and Jury natter.

M5. GLADING (Ckay. And the dates we
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established for at this point intime, | guess it’s
bei ng presented to the Grand Jury, is that correct?
It’s been presented?

THE WTNESS: | think the record reflects
that they had nmet once.

M5. GLADING They had nmet once. Did they
neet again on this matter before they voted?

THE WTNESS: | think the record reflects
that they net -- Grand Jury indictnments were rel eased
on the 19th of April.

M5. GLADING So they had net -- they had net
once.

THE W TNESS: R ght.

M5. GLADING And | guess you were pretty
confi dent you were going to get the indictnent based on
t hat | anguage?

THE WTNESS: | withdrew that fromthe report
because it was i nappropriate for that conment to occur
publicly, and it’s still inappropriate for nme to
comment on that publicly.

M5. GLADING | understand the final deletion
of it, but I'’mtalking about your handwitten edit,
“have been prosecuted.” At that point you apparently
were not going to withdraw that fromthe report because
you didn’t cross it out, you just altered it.
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THE WTNESS: In that draft and that was
sonmething I went back and corrected as it went later.

M5. GLADING So did you change the words
because you were pretty confident you were going to get
the indictnent at that point?

THE WTNESS: Again, |'d prefer not to answer
t hat question because it characterizes ny view of the
case.

M5. GLADING (Ckay. The April 13th version
of the report which begins at OAGR882. It’s the next
versi on.

THE WTNESS: | have it.

M5. GLADING Looking at QARR941. |It’s Page
41 of that version of M. Susswein’s report.

THE W TNESS: Yes.

M5. GLADING |'mlooking at the m ddl e of
the second full paragraph, and I’'Il just read the
passage. “The failure to turn over to” -- let ne just

put this in context. This is in context of talKking
about internal investigations revealing a trooper had
falsified material information in a report. And it
says, “The failure to turn over discoverable nateri al
in the course of litigation, has the very real capacity
to lead to unjust results and at the very | east
seriously conprom ses the State’s litigation position.”
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The new | anguage is the begi nning part of that

sentence. That appears in this report for the first
time and it’s ultimately deleted. But are you aware of
any unjust results that resulted froma failure to turn
over discoverable material in litigation?

THE W TNESS: Not specifically, but that was
a concern that was identified.

M5. GLADING (Ckay. There were no specific
cases in which you found or concluded there had been
unjust results?

THE WTNESS: No, | think this -- the drafts
went back and forth between Debra Stone and then Ron
Susswei n at sone point, and | think this was sonething
that she was focused on

M5. GLADING Okay. And if you could turn
to -- the next version is the April 16th version of the
report. It begins at OAG3027. And | have a question
about Page OAG3051 in that version.

THE WTNESS: ay. | have it.
M5. GLADING (Ckay. |I’'mlooking at the
second paragraph on that page leading to the -- well,

just the second paragraph of that page.

THE W TNESS: Um hnm

M5. GLADING And I'd Iike toread it into
the record. “As part of our review of allegations of
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racial profiling, the Review Team sought production of
records fromthe State Police concerning traffic stops
on the New Jersey Turnpi ke, including analyses,

conpi lations and internal audits of the racia
characteristics of stopped notorists. In md-Mrch the
Revi ew Team began to receive records fromthe
Superintendent’s O fice pertaining to audits,
conpi | ations of data and anal yses about racia
profiling. These records contained new, and in sone
cases, extrenely disturbing information that had not
previ ously been shared with the Ofice of the Attorney
General or the Division of Crimnal Justice.”

Is this the passage that we were discussing
earlier about |anguage that was put into the interim
report that you went in and changed because you went
back to doubl e check what nmaybe was al ready in-house in
the Attorney General’s Ofice?

THE W TNESS: Yes.

M5. GLADING (Ckay. And can you just explain
why you changed it?

THE W TNESS: Because it woul d have given the
i npression that none of the -- the information in that
was in the report had ever been seen before. | didn't
think that was accurate so | had it changed.

M5. GLADING (Ckay. The next version of the
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report is the April -- another April 16th version. It
begins at OQAG3149. And | have a question about the
whol e passage running from QAG3189 to 3190.

THE W TNESS: Okay.

M5. GLADING Do you see where | anf

THE W TNESS: Yes.

M5. GLADING There are specific references
in this passage to the 30 sanple days and a request
made by the Departnent of Justice.

THE W TNESS: Yes.

M5. GLADING And the 30 sanpl e days
statistics remain in the final version of the interim
report, but any reference to the Departnent of Justice
is deleted. Can you tell nme why?

THE WTNESS: Well, | think the 30 sanple
days as it relates to consents remains. | think Table
2 did not, upon delivering the docunent to Attorney
General Verniero, he asked ne to renove references to
the Justice Departnent investigation because the
Justice Departnent investigation was confidential and
asked nme to renove that fromthe report.

M5. GLADING (Ckay. So references to the
Departnent of Justice investigation with a request for
data fromthe Departnment of Justice were deleted at the
direction of Attorney General Verniero.
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THE WTNESS: Correct.

M5. GLADING And just one nore question.
And goi ng back to the very beginning of this -- |
mssed it nmy first time around, but this is again --
I’ mgoing back to the April 7th version of this draft.

THE W TNESS: QAG what, Ms. d adi ng?

M5. GLADING QAG -- it’s the very first page
of what | gave you. GCkay. | have a question about
OAG2636.

THE W TNESS: Ckay.

M5. GLADING And this is the April 7th
version of this draft and there’s a passage in there,

and 1"1l represent to you it’s been deleted fromthe
final version of the interimreport. But it reads in
the m ddl e of that paragraph, “In the circunstances, we

need not wait for a court to approve a consent decree
before we take those steps we deemto be necessary and
appropriate to ensure strict conpliance with al
constitutional rights and to enhance the

prof essi onalismof the New Jersey State Police.” And
it goes on to say, “Wile the positions taken in recent
years by the Attorney CGeneral’s Ofice in the course of
litigation nmay have been m sunderstood and
msinterpreted as turning a blind eye to the probl em of
the disparate treatnent of mnorities, we think it
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appropriate now to go well beyond the rulings of courts
in New Jersey and other jurisdictions.”

That portion of that paragraph is deleted and
| have two questions about that. Wy was the second
sentence in that paragraph about the concern about
positions in recent years --

THE W TNESS: Well --

M5. GLADING -- in litigation been del eted?
THE WTNESS: -- that was sonething that M.
Susswein provided to ne originally. | didn't think --

| thought the sinple statenent was we’re either doing
this because it’s the right thing to do and that’s
enough to say. It would go beyond requirenments because
it’s the right thing to do, and we don’t need to

i ncl ude any ot her expl anation about it.

M5. GLADING Ckay.

THE W TNESS: Because what we were doi ng was
not based on an evaluation of all the litigation, it
was based upon what we thought was appropriate.

M5. GLADING (Ckay. And the first sentence
that | read to you concerning, “W need not wait for a
court to approve a consent order before we take those
steps.” M. Susswein’s testinony was that he wote
t hat because his understanding at the tinme was that
there were negotiations going on concerning a consent
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order. |Is that accurate?

THE W TNESS: That there were negotiations
ongoi ng?

M5. GLADING  Um hmm

THE WTNESS: There was -- | had negoti ations
with the Justice Departnment. | had nmet with them on
March 19th. | hadn’t discussed specifically with them

agreeing to a consent decree at that tinme, but I

conmuni cated to themin a letter dated March 29th our
willingness to try to avoid litigation on this issue,
but it didn’t nean that that neant we were specifically
going to agree to a consent decree.

M5. GLADING \Were would M. Susswein have
gotten the idea that a consent decree mght be in the
wor ks?

THE WTNESS: It was sonething that | would
have kept himinformed of. W had periodic neetings as
to what was happening with the State Police Review

Team | was integrally involved in the discussions
with the Justice Departnment. It would have been from
nme.

M5. GLADING And so did you review a consent
decree as being a very real possibility at that point?

THE WTNESS: | certainly did.

M5. GLADING | beg your pardon?
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THE W TNESS: Yes.
M5. GLADING Did Attorney Ceneral Verniero
know that a consent decree at this point, and we're

talking April 7th -- or before then, was a real
possi bility?
THE WTNESS: | had -- | sent hima copy of

the March 29th letter that | forwarded to Justi ce.
Again, that didn't necessarily consent decree.

t hought we could do -- put in a series of reforns that
m ght be acceptable to the Justice Departnment. The
question was how they wanted to go forward with that.
| didn't know, but certainly I had told himthat -- |
had reported to himny discussions with Justice.

M5. GLADING  Ckay.

MR. WHEELER: Di d you have any conversations
with Attorney General Verniero before that March 19th
nmeeting you had with Justice?

THE W TNESS: Yes.

MR. WHEELER: Di d you discuss -- what did you
di scuss?

THE WTNESS: | told himthat | was going
down to Washington to neet with the Justice Departnent.
That prior to going to the Justice Departnent | was
going to have a two or three-hour neeting with the
Pol i ce Foundation to review early warni ng systemthat
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they had designed. And | was going down to discuss the
status of the investigation and what | was attenpting
to do with respect to the case.

M5. GLADING Did you have any di scussions
with himat that point about the possibility of a
consent decree?

THE WTNESS: As | said, yes. | mean one of
the issues was that at some point in tine that |
t hought we needed to resolve this in lieu of litigation
and sonetines in lieu of litigation a consent decree.
But I didn’'t have any specific discussion with himin
which I gave him you know, said we have to, you know,
you have to deci de whether or not we’'re going to agree
to a consent decree. | kept himinformed as to ny
negoti ati ons.

M5. GLADING Did you have any di scussions
with himin general about the strength or weaknesses of
the State’s position in ternms of its negotiations with
t he Departnment of Justice?

THE WTNESS: | told himthat -- and
obviously there was a | ot of things happening in the
nonth of March, and one of the things | discussed with
him | was going down to Justice, that | thought we had
to -- we had to put in reforns in place and perhaps
Justice would be willing to cooperate with us if we did




O©CoOO~NOOITRAWNE

O©CoO~NOOITRAWNE

Exam nati on - Zoubek 384

t hat .

M5. GLADING  Ckay.

MR. CHERTOFF:. | just have one question.

After you got the blue notebook, G 33, and
you saw the Gl bert, undated G| bert neno regarding the
Maryl and statistics and the conparison to the New
Jersey statistics, did you ever have a conversation
with M. Rover about whether he had seen that or had
been -- had received informati on about the content of
t hat nmeno?

THE WTNESS: | think | previously testified
that | spoke with Rover at sonme point and |
specifically asked hi mabout that nenpo and he told ne
t hat he had never received that neno.

MR. CHERTOFF: Did he tell you whether he had
| earned of the content of the neno?

THE WTNESS: At sone point in time |
connected that together by himtelling nme that there
was some di scussion as to nunbers, so | connected that
back to the fact that he probably was, and that |[ed ne
to go look at his files again.

MR. CHERTOFF: And that discussion or that
reference by M. Rover about there having been sone
di scussi on about these nunbers, was it specifically in
connection with that neeting with Attorney General
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Ver ni er 0?

THE WTNESS: At the time | didn’'t have the
benefit of knowi ng there was a May 20th neeting. So it
was just in conjunction with a neeting at sone point --
or neetings at sonme point in tine.

MR. CHERTOFF: But a neeting or neetings at
whi ch the Attorney General was present?

THE W TNESS: Yes.

MR. CHERTOFF: One | ast question.

Since the commencenent of this --

MR MLLER Is Ms. d ading done?

M5. GLADING | have three questions.

MR. CHERTOFF: 1’Il be done with one.

Since the comrencenent of the investigation,
t he announcenent of this inquiry by the Senate, which
guess was Septenber of |ast year, have you had any
conversations --

M5. GLADING Do you want ne to ask ny
questions before you finish up with this by any chance?
| nmean this is usually your finishing-up question.

MR. CHERTOFF: Well, let nme get it out.

THE WTNESS: | don’t care. Sonebody ask a
questi on.

M5. GLADING All right.

MR. CHERTOFF: Since Septenber of |ast year
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when this inquiry was announced, have you had any
conversations with Peter Verniero about the inquiry in
any way, shape or fornf

THE W TNESS: About the inquiry, | have had
no conversation. |I'mtrying to put the tine together
when this was announced. It was announced after The
Times article came out, so that would have been in
Sept enber ?

MR CHERTOFF: Well, | think it was
announced - -

SENATOR GORMLEY: Around Cctober the 8th or
t he 9th.

THE WTNESS: Gkay. | have not spoken to the
former Attorney General Verniero about the substance or
anything with respect to these hearings at anytinme of
the last -- | do have -- ny office has conmunicati ons
with himbecause he forwards in |lists of cases that
there m ght be potential recusal on, but | have not
spoken with him | did -- the last time | spoke to him
was sonetine in probably Novenber or thereabouts, but
it was not on anything with respect to the substance of
this inquiry at all

MR. CHERTOFF: |’ m done.

M5. GLADING On the renoval -- on the topic
of M. Verniero s instruction to renove the reference,
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t he Departnent of Justice reference.

THE W TNESS: Yes.

M5. GLADING My understanding from your
earlier testinmony was that the Departnent of Justice
had made public statenments within a nonth or so before
the date of that draft which is April 16th. Maybe as
|l ong as two nonths earlier.

THE WTNESS: Yes, but | believe at that tine
the Justice Departnent had not agreed to nmake public
t he substance of -- and the correspondence and the rest
of the investigation.

M5. GLADING (Ckay. So the interest in
confidentiality was in confidentiality concerning what
exactly Justice was | ooking at?

THE WTNESS: | believe that was the focus of
the Attorney General’s instruction.

M5. GLADING (Ckay. That was question 1A and

B
MR. MLLER |’ mcounting.
(Laught er)
M5. GLADING Can you explain why the
decision to release the interimreport was mude? -- |I'm
trying to get this all in the one question, it’s going

to be long, after you saw the Serrao Power Poi nt
presentation without asking themto fix the nunbers for




O©CoOO~NOOITRAWNE

O©CoO~NOOITRAWNE

Exam nati on - Zoubek 388

the lack of Hi spanics in those nunber and cone back to
you Wi th nore conpl ete nunbers since those nunbers were
nore recent and nuch nore conprehensive than what you
had | ooked at ?

THE WTNESS: That’'s an awful | arge subject
for the | ast question.

M5. GLADING It’s the second to | ast.

THE W TNESS: Because | received that
presentation that day after | was advi sed that
informati on was available and | nmade a determ nation
that it did not change, nor does it change today having
revi ewed that subsequently, the conclusions of the
interimreport that | reached. There was a
presentation that sounded very, very famliar to ne
because it sounded very nuch |ike the presentation that
was presented in 1989 that becane part of the Soto
case. So if | had thought that it warranted and

i npacted the substance of the interimreport, | would
not have -- | would have not allowed the interimreport
to be issued. | did include references to sone of the

i nformati on, but in essence the nmessage | was receiVing
that norning was i s because there’s 30 percent find
rate, it’s okay to have this consent problem

M5. GLADING (Okay. And this last question,
it has two parts. Wat is your -- what was you
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relationship with M. (sic) Mntz and M. Verniero prior
to taking office as Director of Crimnal Justice and
did you --

MR MLLER M. Mntz?

MR WHEELER:  Ms.

THE WTNESS: W served in the U S.
Attorney’s O fice together.

M5. GLADING Right, Ms. Mntz.

MR- MLLER Janice Mntz.

M5. GLADING Thank you

THE WTNESS: | served in the U S. Attorney’s
Ofice with Robert M ntz.

M5. GLADING And Ki m Guadagno as wel | ?

THE WTNESS: Yes. And the relevance of that
question is?

M5. GLADING Did you offer a job to M.
Dunl op upon his retirenent fromthe State Police? It’s
the second part of the question. O have any
di scussions with himabout a position?

THE WTNESS: | talked to M. Dunlop and told
himthat -- yes, as a matter of fact, when he
i nterviewed for Superintendent of the New Jersey State
Police. That was a job that he was seeking and so he
was therefore applicant for a job. Later at some point
intime w tal ked about his retirenment. Asked if he
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had any interest -- what he was planni ng on doi ng and
he told me he wanted to go retire to Idaho. So that’s
the limt of ny discussion with M. Dunlop on jobs.

M5. GLADING Thank you

THE W TNESS: Thanks.

M5. GLADING |’ m done

SENATOR GORMLEY: | want to nmake a bri ef
statenment, just for the record, and this is reflective
of many of the w tnesses, and those who |I’ve not been
present for |’ve reviewed the transcripts. In terns of
Wi t nesses such as M. Zoubek and Judge Waugh and
Sergeant G lbert and M. Sachetti, New Jersey is a very
| ucky place to have public officials of that caliber.
Put that on the record.

Thank you.

* * % * *x
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