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SENATOR BOB SMITH (Chair): That’s what happens when
you're a little late. Somebody takes your chair. (microphone malfunction;
the Chair goes to another microphone) We’re having a little microphone
problem at the front seat. So until Senator Van Drew gets here, I'm going
to steal his seat.

Let me welcome everybody to the first meeting of the Senate
Environment Committee in the new term. And we thought we’d do
something a little different today, and that is to hear from not only the
people who are responsible for the environment in New Jersey, but also the
public in general, to give everybody a chance to give us their best ideas --
what they think we should be doing, etc.

Before we do any of that, however, welcome Senator Bob
Gordon to our Committee.

SENATOR GORDON: Thank you.

SENATOR SMITH: Bob has a great and distinguished record
on the Assembly side in his participation in environmental matters, and I
know he’s going to do the same thing here.

When Senator Van Drew gets here, we're going to give him a
big welcome.

And Senator Adler is -- is behind me. And we’re also waiting
for Senator Bateman, who is going to be a great addition to the Committee.

I know the Commissioner has a number of obligations today, so
I think our first speaker will be Commissioner Lisa Jackson, who has the
second toughest job in State government -- the tougher one being the
Governor’s. We asked the Commissioner to come by today to do a couple

of things. First to give us a little update on Highlands, diesel particulates,



and funding for our State parks; and then to give us an idea of what she’d
like to see us focusing our attention on in this term.

Commissioner Jackson, if you’d come over. Welcome. And it’s
good to see you again. Happy new year.

COMMISSIONER LISA P. JACKS O N: Thank you.
Thank you.

Do you mind if call Irene, and maybe one other Assistant
Commissioner, to the hot seat?

SENATOR SMITH: Sure.

COMMISSIONER JACKSON: T'll be happy to introduce
them.

Good morning, and thank you. Wonderful to begin a new year
after the last session of what I'm sure will be this Committee’s hallmark of
progressive environmental policy, and move it forward in the state.

So thank you and happy new year to everyone.

I don’t have prepared remarks. I thought I would just speak off
the top of my head.

I'd like to introduce Assistant Commissioner Irene Kropp.
Irene is responsible for our site remediation program. That includes
brownfields site cleanup. I also have my Assistant Commissioner, Nancy
Wittenberg, here. She is responsible for what most people think of as the
traditional permitting programs in the Department. So I thought they
would be here in case questions come up, and also because I know I can’t
stay too long.

I'd actually like to start with my priorities and then move into

the specific issues, if that’s okay, Mr. Chair.



SENATOR SMITH: Okay.

COMMISSIONER JACKSON: And I only really think we
should be talking about a few things for this upcoming year, and I'll explain
why. It is no secret that, as the Governor prepares his new budget for the
fiscal year that’s coming up, we in the Cabinet are all being asked to figure
out how to do more with less, to use an overused euphemism. And as we
do that, the Department of Environmental Protection, at least to date, is
down about 200 FTE from the time that I became Commissioner two years
ago. That’s a rough number, and I don’t want to be held to any specific
number, because how we count FTE changes when we open up the State
parks in the Summer. We hire lots of seasonals, so I'm happy to get any
information on resources to this Committee that anyone would like to see.

With that being said, in light of a budget where I think the
likelihood of new resources is slim -- and in fact, we are being asked to cull
through our current budgets and find cuts wherever possible -- it means two
things: It means that I am increasingly managing the Department with my
senior staff from the standpoint of finding ways to do the really important
work, to set priorities, to acknowledge that while there are many things
we’ve been asked to do over the years, there may be some things that are
much more important than others. There may also be ways to do our job
differently that mean we can get some levels of efficiency or cost savings
from the staff and from the resources we already have.

I think I testified last year before this Committee and I
mentioned two things: The first resource we have in the Department, in my
mind, is information technology. It is not an understatement to say that

when I meet with my colleagues across the country, each one of them would



tell you that New Jersey literally leads the country in its use of information
technology with respect to its environmental programs. Our database for
information, the NJEMS program, our e-permitting programs, our e-data
submittal programs, our G.I.S. system, the investment that we make in land
use, land cover, and learning what that says about our state, all actually
help us do our job better and with fewer resources. So the more we can
invest in and keep those systems current and as close to state-of-the-art as
we can afford to make them, the more we’re able to do our jobs better.

The second resource, quite frankly, we have is people, and the
thing we need to do in the Department, in my mind, over the next year
from a people perspective is find a way to leverage the people we have to
work across programs, out of silos, to figure out how to get our job done
even better. I like to use the example of global warming and greenhouse gas
reduction. As important an issue as that is -- and it’s one of my five
priorities for the year that you’ll hear me list -- we cannot make meaningful
changes in greenhouse gas emissions and how the State deals with
greenhouse gas without looking at land-use permitting. And to make a
land-use permitter, on the front line of that program, understand his or her
connection to greenhouse gas is something we don’t do enough of in the
Department. We want to; we’re just very, very busy. And so we need to
find ways to make people work across programs to look at permitting in an
integrated manner -- to look at the environmental problems that we face in
an integrated manner so we can at least leverage the resources we have in a
time when we may not be getting new resources for some time.

With that said, I'll go over the five priorities that I've outlined

with my senior staff. Obviously, we are open to suggestions from this



wonderful Committee. So if you have any-- I know, Senator, you and I
speal often, regularly, and I'm happy to sit down with this Committee at
any time.

The first is climate change. This State continues to be a
national leader with respect to the issue of climate change. By all accounts,
I believe most people who are watching the issue more closely than I do in
Washington believe that at some point in the next year, two years, we will
have pathbreaking new legislation that addresses the issue of global
warming, climate change, and emissions of those gases in the country.
Whether it is a cap-and-trade program, whether it is a new tax, whether it is
a traditional regulatory program, whether it is a market-based program, or
some combination of all of the above -- and what sectors it embraces and
which sectors it leaves out, and how it deals with transportation, and how it
deals with issues such as land use and forestation -- are all going to be very
important at the national level. And I think New Jersey continues to be
poised to lead that discussion. And in fact, I spend a good deal of my
personal time and the staff spends a good deal of their time working on
national issues, to try to ensure that New Jersey is a leader in determining
what the future of greenhouse gas regulation will be in our state, as well as
greenhouse gas programming. So that will continue to be a focus of effort.

Obviously, in the last session, this Legislature approved and the
Governor signed into law the Regional Greenhouse Gas Initiative legislation
that authorizes the State to participate in that process. By MOU, the first
auction of greenhouse gas allowances should happen this year. I cannot
give you a month at this point. By MOU, it was supposed to be June or

July of this year. That could slip a bit, but I'll be leaving, actually today, to



go up to Connecticut to a meeting of the Regional Greenhouse Gas
Initiative states to talk about auction design to continue to move that
program forward. The RGGI initiative is only one piece of our greenhouse
gas world.

As you know, the Global Warming Response Act requires me to
report back to the Legislature and the Governor with a list and a suite of
recommendations for reducing global warming emissions in our state, and I
intend to do that this Summer at the latest, and possibly earlier.

A water supply master plan -- second priority -- is overdue for
our State. When I became Commissioner, I thought that that was an
extraordinarily important document. It hadn’t been updated in well over
10 years, I believe it is. And water supply continues to be one of the driving
issues in our state -- if not the greatest driving issue in our state, when it
comes to economic growth, when it comes to environmental protection,
when it comes to human health. Because water supply is not just about
where we have water, but whether it’s clean once you pump it out of the
ground or once you pump it from a surface water supply, and how we
recycle and reuse water.

So my commitment to my staff, my staff’s commitment to me,
is that we will get the long overdue water supply master plan out on the
street in draft so that we can start to have meaningful discussions with
stakeholders publicly and privately about what that means from a policy
perspective. We have done a lot of work with stakeholders already. The
plan is not being drafted in a vacuum. But we need to get it out. We need

people to understand what the real picture for water supply is in our state.



And then we need to make, with the Governor’s office, recommendations in
terms of any policy choices that that drives.

Assistant Commissioner Kropp is sitting next to me because my
third priority is to address the site remediation program. I sat here in the
wake of the Kiddie Kollege issue. And since Kiddie Kollege, we’ve dealt
with issues in Senator Gordon’s district -- and he has been extraordinarily
attentive to those issues -- and issues around the state that continue to ask
tough questions of the Department, and its managers, and its staff about
what we do, how we do it, how we can do it better, how we can do it
efficiently, since we continue to have 1,800 or more sites, and a couple of
hundred -- three, four, you can count it however you want -- people who are
assigned to that program in terms of addressing them. And again, that
program means everything from homeowner underground storage tanks, all
the way to--

Welcome, Mr. Vice Chair. Nice to see you.

--all the way up to complex remedial sites. We continue to
have an eye on redevelopment. We continue to prioritize sites that mean
economic development for a community. And we also try to find and will
continue to try to find innovative ways to make that economic development
mix so that we incorporate open space, green space as part of development
plans, and don’t simply pave and wave, as has been alleged of the
Department in its approval policies in the past.

I would expect, Mr. Chairman knows this, that we will be
putting forth, after meeting with him and others, a suite of what we would
like to see in terms of legislative reforms to that program. Right now, we

have draft white papers up on the Internet, in the Internet site, and I think



we will very shortly be putting revised white papers out. We took comment
on those white papers, and we’d like to get them out. We’d like to get
them to this Committee. And then we’d like to sit down and talk about
what that means from a legislative initiative perspective.

My fourth is what I like to call the green side of the house, in terms
of trying to figure out how to make that side of the house sustainable, if you
will, not just economically. When I talk about the green side, I talk about
our parks, not the acquisition of land, but the operation of State parks, and
money to operate and maintain our State parks, our forests -- so important,
not just from an environmental perspective and a watershed perspective,
but also from a climate-change perspective; our fish and our wildlife. Those
programs, in tight budget times, have now become a drain on the General
Fund. Parks have always been subsidized by the General Fund, and that’s
probably as it should be to some degree, because they are public parks and
they are for the use of our citizenry who saw fit to authorize their
acquisition. But our forests are suffering.

Our Fish and Wildlife programs have traditionally paid for
themselves through fees -- hunting fees and fishing fees. They do not any
more. Fully 25 percent of those programs come from the General Fund.
And at a time when General Fund resources are scarce and where we know
we face a $2 billion deficit or so in our programs, I'm very worried that we
must find a different way to make those programs move into this century
without having to rely on hunting and fishing fees in their entirety. We
need to be creative.

I don’t have an answer right now. I've challenged my staff to

work with people outside the Department to come up with those answers. I



really foresee a situation where if we don’t, we spiral into programs that
finally and horribly reach a point where they cannot be sustained, and
where we lose our forestry program, where we lose our wildlife program.
Not the hunting portion, because that will be paid for from fees, but all the
work that our wildlife management professionals and biologists do that isn’t
directly related to hunting, but is related to protection and management of
the resources of our state.

Last but not least is what I like to call the smart growth side of
the world. We have spent a lot of time in the last two years trying to think
about and noodle on how to encourage good development in the right
places in our state. We're not finished yet. And we have to find a way to
integrate the resources in the Department to do permitting in a more
efficient manner. And I'm here to tell you that doesn’t mean that we’re
going to get to every permit. It’s just not physically possible. So we need to
find a way to prioritize permits to do the good work that lines up with the
priorities of our state. We know we prioritize brownfields. We know that
the Governor has made it clear that workforce housing is a priority in our
state. We understand the importance of siting renewable energy. We
understand the importance of maintaining open space and public access to
our waterfront.

All of our regulatory programs should reinforce those
extraordinarily important goals. And right now, unfortunately, not for lack
of trying, but definitely for lack of success, they don’t yet. And we would
like to come up with a way of lining our staff resources -- limited though
they are -- to the programs that make the most sense and that will do the

most good for the citizens of our state.



You asked me to speak briefly on a couple of issues -- I think it
was Highlands. First, the Highlands Regional Master Plan is out for public
comment. I would say the following: I think that the plan is much
improved over the draft that was put out previously. And I think that it
reflects good science but not necessarily complete science. And I think the
staff and the council would say that there remains work to be done with
respect to fleshing out some of the policies and frameworks that would form
actual activities in the Highlands area, especially in the Highlands planning
area. I've had a couple of very good conversations, personally, with the
Executive Director, Eileen Swan, and I believe that we are on a path to
move to a set of revisions that we can agree on -- I can’t say that for sure yet
-- that would make the plan even stronger.

There are concerns about ensuring that the Highlands
Preservation area -- that the intent of the legislation, with respect to the
preservation area core is honored. And there are also concerns with making
sure that we build in the same kind of smart growth flexibilities into the
planning area. And I think they’ve done a good job of visioning this. We
need to make sure that the regulatory programs support the same kind of
things I just spoke of, which is brownfield redevelopment, workforce
housing, renewable energy, those things -- those ideas that are important
statewide are also important in the Highlands planning area. So we will
work together. My goal would be that we come to a set of revisions that we
agree on with the council. If that doesn’t happen, we’ll certainly put our
comments in writing to the council to ensure they know where the

Department and the administration stand.
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The diesel retrofit program is an extremely important one, and I
do appreciate you giving me a few seconds to talk about it. Assistant
Commissioner Wittenberg is here in case I get into trouble. The diesel
retrofit program got off to a slow start. That’s the program that the citizens
of our state authorized -- that we use CBT money over the next 10 years to
retrofit school buses and garbage trucks and other buses, in order to remove
diesel particulate matter.

I just want to focus on the school bus piece for a second. The
legislation authorized the State to put out an RFP, which was put out for
crankcase controls on school buses, and crankcase and tailpipe controls on
garbage trucks. And that was, indeed, done. It took a while, as usual.
Things take longer than we like, but procurement is a tricky business, and
I'll never judge timelines when it comes to that. But that RFP is on the
street, it has been awarded.

But the legislation also asked us to do something else very
important, which was to do a study which was commissioned to look at
whether or not crankcase emissions on the school buses were enough. So
whether or not, for lack of a better term, engine controls were enough, or
did you need to also deal with tailpipe controls to ensure that the
atmosphere inside the bus, where school children are, was clean. And that
study, which was done at Rowan University, was at best inconclusive. I
don’t want to overgeneralize the results, but I will say that having sat
through several briefings, I am not convinced. There is some limited -- very
limited evidence that putting only crankcase controls on without tailpipe
controls actually results in higher levels inside the bus than if you do

nothing. That doesn’t mean we should do nothing. That means, I think,
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we should go ahead and put the regulation in place to require tailpipe
controls as well as crankcase controls. And I've so asked my staff to move
forward with a fast-track rule to do so.

Garbage trucks can move right ahead. But school buses, rather
than take the chance that we might actually do some unintended harm,
we’re putting a rule in place to require both. And we’re working with the
school districts now, because that rule won’t be final until September of this
year, and we don’t want to lose next school year, in terms of starting to
retrofit buses. So we will be reaching out to the school districts to try to get
them in so they’re positioned to make the changes in anticipation of the
rules’ finalization come September.

SENATOR SMITH: Have we had any retrofitting of some of
the fleets on the garbage or commercial bus side?

ASST. COMMISSIONER NANCY WITTENBERG:
(speaking from audience) No.

SENATOR SMITH: Where are they? Where do we stand
with that?

ASSISTANT COMMISSIONER WITTENBERG: (speaking
from audience) The contracts have been awarded. There was a delay on
awarding the contract for somebody who contested it. Within a couple of
months--

(at microphone) We expect the truck retrofits to start in a
couple of months.

SENATOR SMITH: Okay.

So it is moving ahead?
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ASSISTANT COMMISSIONER WITTENBERG: Yes. And
we’ve brought them all in. We’ve educated the fleet owners and operators,
and they’re ready to go. So that should start smoothly within a couple of
months.

SENATOR SMITH: Okay.

And then the only place where we need some additional study
or a decision is on the school bus side? There it seems to be conflicting
evidence about what we should be doing?

COMMISSIONER JACKSON: Absolutely. Yes.

SENATOR SMITH: Okay.

Thank you.

COMMISSIONER JACKSON: And it is by far conclusive. But
it’s a chance that I don’t think is worth taking, if we can essentially work
with the districts now and end up in probably the best possible place come
September.

SENATOR SMITH: Thank you.

COMMISSIONER JACKSON: Okay.

And the last thing you asked me to address is the corporate
business tax funds that the taxpayers authorized year before last, November
before last, for the development of open space. And the Department is very
close to putting up on its Web, for comment, a draft of what we call our
CBT capital spending plan for State parks. 1 would implore the Committee as
it reviews that to remember one thing, because I know that your
constituents will ask, “Well, why is all this money being spent in the State
Parks? Why do people not see money coming for local parks?” I would ask

you to remember that the Green Acres Program has spent hundreds of
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millions, on the order of $230 million, on local park development projects,
exactly the kind of projects that we’ll be looking to fund in our State parks.
I ask you to remember that. Even if we bond the money -- and we have not
made a decision to bond the money yet -- we would like to do that with this
Committee’s agreement. But if we make that decision to bond money, once
we come up with a capital spending plan -- and it may make sense to bond
some or all of it -- it is because the needs far outweigh, at the State level, the
money that we have. So we will put that up. I'll get it to the Committee,
and I ask you to review it with an eye towards those priorities.

SENATOR SMITH: Right.

How far out does the capital plan go?

COMMISSIONER JACKSON: I believe it’s a five-year plan.

SENATOR SMITH: Okay. Great.

First, let me welcome aboard Senator Jeff Van Drew, who I
think is going to be a magnificent addition to the Committee, especially
since you know shore issues. You represent a coastal community, and I
think that’s a great source of input for our Committee.

And also, we have Senator Kip Bateman, representing glorious
rural Somerset County.

SENATOR BATEMAN: I apologize, Mr. Chairman. I was in
your district, believe it or not -- New Brunswick Municipal Court.

SENATOR SMITH: Well, you're always welcome.

And so, let me welcome both of you, officially, to the

Committee.

SENATOR VAN DREW: Thank you.
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SENATOR SMITH: And if the Committee would like, you can
ask questions of the Commissioner. Any questions for Commissioner
Jackson and her suggestion for priorities?

Senator Adler.

SENATOR ADLER: I'm not sure this is a priority item, given
the scope of the issues you just discussed-- And thank you for that very
comprehensive description of where we are with the Department and with
the State’s environment.

I know Oyster Creek Nuclear facility is going through a
licensing procedure right now, and I'm wondering where you are on that
issue and whether the State is going to take an active role in making sure
that the environment in Ocean County is safe from possible problems that
can arise from an older facility like Oyster Creek?

COMMISSIONER JACKSON: Thank you.

Senator, where the State is -- not even me personally -- but
where the Governor and the State are, is that we have several issues that
we’ve raised through, in some cases, the Federal courts and have tried to
move forward with respect to Oyster Creek. The first and most important
one is one that you've heard before, I'm sure, from constituents, which is
the safety associated with the drywell liner at the facility. That issue, as
well as issues about the vulnerability to terrorism attack, have -- continue to
plague the process. The most recent issue there is, I think, the drywell liner
issue, from NRC’s perspective, has been reviewed by their licensing board.
And all of the reports they have say that the margin of safety has not been
compromised. =~ We have called for an independent review of that

information. = We actually did have an independent review of that
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information. And while our conclusion from our independent expert was
not necessarily as strong, it was not supportive of the need to overturn the
NRC’s decision on the drywell liner issue.

The terrorism issue is one that I think is far from settled, from
our perspective. The NRC -- the State had, I think, led the charge
nationally of this idea that relicensing is the right time to look at a plant
and say, “Hey, things have changed in our world.” First, people move
towards the plant. That just happens. Not because it’s there, but because
it happens to be, in that case, in a very beautiful area of our state. And
9/11 happened. And as a result, we owe it to people to ask again at
relicensing whether or not we still think we’re making the right decision
with respect to security issues.

NRC'’s position on that issue has plainly been stated -- I'm not
a lawyer -- as, “We do security all the time. Licensing, relicensing is not the
time to ask about security. We ensure security all the time.” And the State
doesn’t agree with that -- to the tune of joining in an appeal of that
decision, which I think was strengthened by a recent Circuit Court decision
that said, “We actually agree with the states.” In this case, it was
California. And it said, “Relicensing should include a review of the threats
due to terrorism.” We have not prevailed yet, and the NRC hasn’t changed
its position yet, but that case is still very much alive.

From a regulatory perspective, the Department’s big decision is
with respect to the cooling water that the plant uses. Right now, the plant
has what’s called open-cycled cooling. It draws cold water in, it uses it, and it
discharges warm water. And when it does, it can discharge warm water at a

certain rate, and the ecosystem around that discharge has learned to adapt
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to it. But when the plant has a blip or a shutdown, as it has twice recently,
and has a couple of times in the last couple of years, the aquatic life can’t
adjust. And if it’s very cold outside, the lack of that warm water means fish
freeze. If it’s warm outside, more warm water means that fish do the
opposite -- they get too hot for comfort and they can’t live either.

So in those cases, the question becomes: Do we go to closed-
cycle cooling, which basically means that you recycle and reuse the water
and only use some water for makeup? And that decision I expect the
Department to make this year with respect to a proposed permit. There
was a permit on the street by my predecessor and the Department at that
point, that basically told the plant they had to install cooling towers and go
to closed-cycle cooling, unless they could show it was technically impractical
to do so. But since that permit was put on the street, there was another
court ruling that overturned how you make a determination with respect to
whether or not cooling towers are required. And that came from the
Supreme Court.

As a result, EPA, at least right now, hasn’t come up with new
regulations for whether or not to -- how to determine whether or not to
require closed-cycle cooling. And I think the Department is not going to
necessarily wait for that. I think we’re going to use Best Professional
Judgment, which is the standard the Supreme Court asked us to use, and
we’re going to make that determination. And it’s going to be a big one.
The plant has made it clear that if they’re required to put in closed-cycle
cooling, that’s a business set of constraints that they feel make it very
uneconomical to operate the plant. And we’re aware of that, but that’s not

the criteria set by the Supreme Court. The Supreme Court was very clear
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that its Best Professional Judgment, and it seems to be a technical
judgment.

SENATOR SMITH: Well, thank you, Commissioner.

Any other questions, Senator Adler? (no response)

Senator Gordon, and then Senator Van Drew.

SENATOR GORDON: Thank you, Mr. Chairman.

And thank you, Commissioner, for that overview.

I have three comments about the priorities. In the site
remediation piece, when you're developing the suite of legislation, I hope
you will consider addressing the problems that many school districts and
municipalities are having now as they discover residues after disturbing
some soil. Many are wrestling with the question, “Should we be testing
every school? Should we incur the expense, and all that’s involved in an
extensive testing process?” And I think it would be helpful if the
Department develops some criteria to guide school districts and
municipalities in addressing that. Because that subject was raised in
stakeholder meetings last year. I think it would be very helpful if you
addressed that.

In terms of some other priorities you may want to consider:
One dear to my heart is flood prevention. The Assembly held a series of
hearings last Fall on the flood prevention problem, and we heard from a
number of municipalities that said they could address their flooding
problems through simple stream cleaning projects. But they’ve been
impeded by the DEP because of wetland issues or other permitting issues.

And it just seems to me that we need to look at our priorities a little bit
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more carefully in those areas. Some of these areas may be fully developed
and wildlife should really not be present, but flooding problems are.

The only other issue I would raise is the subject of chemical
plant security. There was a front page story in the Record this week about
one of the major -- well, one of the higher risk facilities in Bergen County
that has chlorine on its premises -- presents a risk. And there was an effort
to try to mitigate those risks, and there’s been a problem because of the --
either a dispute between the Federal Government and the State over who
should pay. But in any case, I think we really need to make chemical plant
security a priority.

SENATOR SMITH: Sure.

COMMISSIONER JACKSON: Thank you.

And I have them all. Flood protection -- I couldn’t agree more.
The new rules actually have general permits for some amount of stream
cleaning, and it’s still a consistent and persistent problem that
municipalities are frustrated with that process. It’s interesting to me,
because often if you can get out into the field and get the right people
sitting around a table the problem goes away. And we had some wonderful
success in Burlington County doing just that after the last flood. So we’ll
continue to do both to the extent we can, which is work individually on the
problems as they arise, and perhaps look at whether there’s not a regulatory
need to once again look at our rules there. I'm not sure we’d need
legislation to do that.

On chemical security, the only thing I’d like to add there is that
the Toxic Catastrophe Prevention Act, which regulates those facilities that

have the worst chemicals stored on site, like chlorine -- the regulations are
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expiring this year, they sunset. So as we look to the next round of the
TCPA, clearly there’s an opportunity to look at where we want to push the
envelop even a little further. Yet another place where the State is, I think,
out front. And we fought, and our folks in Washington have fought, so that
we aren’t preempted in our struggles to stay out front. And I think we have
to take the next -- and I'll say it -- measured step. Because I think it’s a thin
line between total intrusion to the point where people can’t operate their
businesses, and government regulation and oversight to ensure the safety of
its citizens.

SENATOR SMITH: Thank you, Commissioner.

Senator Van Drew.

SENATOR VAN DREW: Thank you, Commissioner, and I
thank you for being here and for all the good work you’ve done over the
years. I have had the opportunity to bother the Commissioner on a very
regular basis, unfortunately for her at times.

I have two questions -- actually three. The first was, if you
could go just in a little more detail -- and it’s somewhat my fault for being a
few minutes late -- on why we are falling short, as far as the fishing and
hunting fees and exactly-- Or there’s more need? Are the costs going up?
Exactly what the issues are there?

And secondly -- and Chairman, if I may, through the Chairman
-- I was looking for -- to perhaps in the future having a dialogue with the
business community. I know you’ve done a tremendous amount of good
work with this, with the business community, local government, and county
government in some areas to -- I don’t even want to use the word streamline

-- but ease the difficulty of the process, sometimes, that we all need to go
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through with the DEP. And you’ve done excellent work with that. And I
believe, respectfully, we could even do more, and look at a way that we can
work together to kind of work through that process together in the future.
So I don’t know if you have any thoughts on that, what the best way would
be to do that.

Thirdly, would be beach replenishment, with the Federal
Government not really fulfilling its obligations nearly as well as it should.
And I think most everybody on this Committee is familiar with the formula,
and the DEP has really stepped up and helped out, and we really, truly do
appreciate that. And perhaps for the 24/7 access as well with that.

COMMISSIONER JACKSON: Thank you.

The fishing and hunting fee issue, simply put, is that my kids
play the Wii more than they go fishing. I have a 12 year and an 11 year
old. They happen to be boys, but boys and girls -- doesn’t matter. They
actually have fishing on the Wii, I think. (laughter) They also have -- my
favorite is that they play ping pong on the Wii, and the ping pong table is
literally right next to the Wii. (laughter) It’s just part of what we're dealing
with in terms of what folks like to do.

And so the fees -- actually, fishing isn’t the best example.
Because the fishing program can -- if you look at the money they bring in
from fishing licenses, and the money they spend at our hatcheries and on
program staff, it comes closer to balance than our hunting program, which is
-- hunting is less popular than it was maybe a few decades ago.

SENATOR VAN DREW: Commissioner, the numbers have
gone down? And I'm sorry. Commissioner, the numbers have gone down

in hunting -- there’s less hunters?
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COMMISSIONER JACKSON: Correct. The license numbers.
The revenue from the licensing and from the sale of the wildlife license
plate, which are the two main funds that would keep that program self-
sufficient, if you will, aren’t enough. And right now -- I don’t have the
number in my head -- but I know we’re above 25 percent of its operating
costs have to come down from the General Fund.

And let me just say something. When I say have to come from
the General Fund -- because I think it’s a matter of pride in that program,
the people who worked in that program for years -- it’s a culture change to
go from, “Hey, we run a program that, you know-- It’s our program. It’s
our world. We got it. We bring in our fees, and everything is good;” to
now realizing that they’re General fee-funded is tough, but it’s an important
one. And it’s also reflective of the work they do. When you talk about the
response to coyotes, for example -- it’s a good example. In our very
suburbanized state, the coyote issue in Monmouth County, I think it was
last year--

UNIDENTIFIED SPEAKER FROM AUDIENCE:
Middletown.

COMMISSIONER JACKSON: Yes. Middletown. Thank you.

We spent a lot of time and resources in that program dealing
with the local law enforcement, dealing with the local code and game
officials trying to keep them educated, trying to keep them staffed. We
went out, we did a lot of surveillance. Coyotes are awfully wiley -- they’re
hard to find. (laughter)

SENATOR VAN DREW: Is that on purpose? (laughter)
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COMMISSIONER JACKSON: Listen, everything you need to
know comes from Bugs Bunny, honestly. (laughter)

But, you know, and it is not by accident. So those things cost a
lot of time and maybe it’s appropriate that people realize that that’s
General Fund money. But what we do in this state when 25 percent of our
funds come from the General Fund might be different from what we did
when we were mostly an organization that needed to support hunting and
fishing because we were being responsive to our fee payers. So I think there
is an incredible opportunity, and it’s a little bit intimidating, because it’s
the worst possible time to try to find a new way to pay for something. But
if we believe these programs are important-- First, you have to define what
they are, what makes them important? How do you make sure you're doing
the right things today? And then move into how to pay for them. And I
think that that’s the issue we’re going to have to deal with. We have
incredible biologists on staff. I'm always amazed at how often we get calls,
not just nationally, but internationally, asking for our folks to come out.
Because they have to, by definition, know how to manage wildlife in a
developed state. And that’s not the same as in the Midwest or in the wild,
wild West. We have to do it differently here.

With respect to the business community, local government,
county government -- thank you. I know that that is an area I did before
you came in. I mentioned as one of my five priorities that we have to find a
way to incentivize what we want to see built, the good things we want in
the right places. And that doesn’t mean that the right places mean that
we’re going to put big lines through most of the state and say, “You can’t do

2

something here.” It means what’s smart. What’s the smart way once you
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land in an area, depending on whether sewer service is available or not,
depending on whether there’s a water supply nearby that’s not overly
tapped or not? Those are the kinds of questions we have to answer. And I
absolutely agree with you that our best allies in that are all the entities you
mentioned. Because if I go to one more business meeting and have them
say, “All we want is some regulatory certainty” -- really, I think that the
folks out there really do want that for the most part. There’s also the ones
who just want a “yes,” but that’s never going to happen.

So I'm happy to work through that. I have some ideas. I'd love
to share them with this Committee. We’'re pretty close to thinking about a
new way to try to get some bright ideas in. And when we do, we’ll come
back and talk to you.

The last thing you asked about is beach replenishment. I
absolutely agree that the Federal Government has made it clear under this
administration that at least they would prefer to be out of the beach
replenishment business. I'm not sure that our good Legislature -- our
delegation in Washington is going to let that entirely be the case. We've
had some great successes in getting money for beach replenishment.

And then we have the Shore Protection money, which we can
use, often, to match Federal money. But in some cases, we can use it in lieu
of Federal money. The problem with that is, obviously, it’s not going to go
very far compared to the tens of millions that we might be able to get in
from Washington. I absolutely am aware of the 24/7 access provisions.
What I'd ask from this Committee -- I'm sure you may be hearing from
your constituency, Mr. Vice Chair -- is give us a chance to clarify what that

means for communities before we move to something draconian. The case
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law is pretty clear that if you take it to its extreme, every person in this state
has the right to access what is essentially theirs, which is the water and
riparian areas of the state. But that’s not practical. And it isn’t practicable
in our state. And what I’d like to do is to try to give my staff, and therefore
the regulated community, some additional ideas about what that means
when it comes to shore protection projects, beach replenishment projects,
Green Acres projects -- all of which have to comply with the Public Trust
Doctrine.

So I think there is an opportunity here to move to a place that
people can feel comfortable. It will require everyone to consider each case a
little bit differently, because not every case is the same when it comes to
public access to the waterfront. And some places have it already and don’t
have a problem. And some places don’t have anything close to it, but are
trying. And we need to find a way to move them in the direction of
meeting that requirement. Not necessarily today, but over time.

SENATOR SMITH: Any other questions for the
Commissioner?

SENATOR CIESLA: Yes.

SENATOR SMITH: Senator Ciesla.

SENATOR CIESLA: Commissioner, thank you for the
opportunity. And I have two issues: One, I think, which is relatively easy,
but probably handled by a regulatory review, and that’s: recently the issue
that has been brought by some of the marina owners with respect to public
access and their ability to be able to do improvements -- stormwater
improvements and whatnot -- without triggering the need for additional

public access at their facility. I know many have contacted me and they
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have some concerns that it’s going to be difficult for them to comply to the
regulations and still continue to operate. And I've encouraged them to give
me a better sense of that so that I could convey it to the Department,
because I'm not so-- I understand the intent of the regulation to provide
access to the waterways which are held in trust by the State, but yet the
way in which we’ve gone about implementing, I think, may have a chilling
impact on some of the improvements that are necessary at the marinas if
we’re going to continue to have some sort of environmental clean--

The second issue is one which I think is very consistent with
two of your priorities, which is the green side of the business and the Smart
Growth development. And I think, right now, we are in threshold times. I
mean, things are going to happen in the State of New Jersey, particularly
with respect to what the Governor is proposing, with the monetization of
the toll roads, the way in which I think that the State is going to develop.

I have served for a long period of time on Transportation and
Environment. And sometimes I note that the priorities of each are distinct
and they don’t seem to be as coordinated as well as they possibly should.
My vision for the State of New Jersey is probably more that we should be
aligned with some of the ideas that Europe has developed, where we have
some sort of policies in place that would encourage the redevelopment of
areas that have already been disturbed; mass transportation alternatives
that would allow our people to be able to move throughout the state to
those particular areas; and then some sort of developmental criteria that
would allow redevelopment to generate businesses that would support a
model that would centralize population growth, allow for mass

transportation alternatives, and allow people to move through the state so
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that we could continue to have it grow; preservation of open spaces,
limitation of green gas, and whatnot. But highly coordinated between what
we’re doing from a transportation policy planning view and what we're
doing on the environmental side. I think at times we are at odds with that.
We build roads into areas that we want to preserve and we don’t have mass
transportation alternative systems that will allow us to redevelop areas that
have already been disturbed. I don’t think we’re coordinated as well as we
should be. State Planning would have to be involved, I'm sure.

My vision, if you will, as we move forward with the way in
which we’re going to change the very fabric of New Jersey -- and we are with
respect to the way that we’re going to fund it -- is that we coordinate the
policy and planning of both transportation master planning and
environmental planning so that we can achieve the synergies that I think
would allow New Jersey to generate some dollars that will get us out of the
hole that we’re in.

SENATOR SMITH: Any other questions for the
Commissioner?

One more, Senator Gordon.

SENATOR GORDON: Just very quickly. In the past, we’ve all
discussed the precipitous decline in recycling rates within New Jersey, and
we’ve taken some steps to try to get on the road back. There has been some
discussion about the container deposit legislation such as smart container
deposit bills. Do you have any thoughts you’d like to share on that?

COMMISSIONER JACKSON: I actually think I need to get
up to speed on that one, Senator, so I'm going to reserve thoughts.

Nancy?
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ASSISTANT COMMISSIONER WITTENBERG: There is one
interesting quirk to that, in that the recently enacted, enhanced Recycling
Act has language in it that prohibits the bottle bill. So without change
there, we can’t consider it. And over the years, New Jersey has not
supported a bottle bill. But in recent times, with the rates declining and
evidence from other states that when you have such a bill the rates do go
up, we’ve even been more open to looking at it. But at this point, with that
recently passed law, we can’t consider it.

SENATOR SMITH:  Well, let’s clarify that. We're the
Legislature. ~We are the government. We can do anything we want.
(laughter)

COMMISSIONER JACKSON: You can. We, personally.

SENATOR SMITH: So long as we get elected, we can do
anything we want. (laughter)

So that particular paragraph was in there because it mirrored
the prior legislation -- the earlier recycling tax.

COMMISSIONER JACKSON: Right.

SENATOR SMITH: But bottom line is, we can do what we
want.

COMMISSIONER JACKSON: Right.

SENATOR SMITH: But let us see how our recycling goes. In
fact, maybe that should be the final word. We have now an Electronic
Waste Recycling law and we now have the return of the recycling tax,
wherein back in 1996 we had one of the highest recycling rates in America.

We now have resources and want to see a recycling program both for
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municipal waste and electronic waste that sets a standard for the country.
So you have a big job in 2008 to put together those programs.

COMMISSIONER JACKSON: And thank you, Mr. Chair.

I actually should add recycling to my list of five, now six,
priorities. And that’s not just because of those bills, but because you're
absolutely right. We’re at a moment in time with respect to those issues
where we will not be able to say any more, “Well, if we could just go back
to the good old days where we had county recycling coordinators and
accountability.” We have that now. And so implementation of those two
acts together, I think, is a tremendous opportunity. I couldn’t help but
smile at the foresight of the Legislature in passing them right now. Because
I guess the thought is, everyone is going to take their new Federal tax rebate
and go out and buy a flat-screen TV. So we are going to see a lot of TVs in
our waste stream, and it really will happen fairly quickly.

So thanks.

SENATOR SMITH:  Commissioner, we appreciate your
coming in today. It’s been very, very helpful. And let’s continue the
dialogue that we’ve had during the years.

COMMISSIONER JACKSON: Thank you.

SENATOR SMITH: Let’s do our work very quickly. We have
two -- and then we’re going to go to the meat of the program, which is
hearing from all the environmental stakeholders about your best idea for
2008 and 2009. But let’s do our two bills first:

Senate Bill S-795, by Senator Sarlo, which appropriates $33
million from the Garden State Green Acres Preservation Trust Fund. FYI,

this was working through the last Legislature and somehow the ball got
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dropped; but it’s a terrific bill. And I've never seen anybody opposed to
Green Acres.

We have Mr. Pisauro, from the New Jersey Environmental
Lobby, in favor; Mr. Flynn, from the DEP, in favor; Tom Fote, from the
Jersey Coast Anglers, in favor; and Enid Torok, New Jersey Recreation and
Park Association, in favor. I assume nobody needs to testify.

Are there any questions from Committee members? (no
response)

SENATOR BATEMAN: I'll move the bill.

SENATOR SMITH: Motion by Senator Bateman.

SENATOR VAN DREW: Second.

SENATOR SMITH: And seconded by Senator Van Drew.

Let’s take a vote on that.

MS. HOROWITZ (Committee Aide): On Senate Bill 795,
Senator Ciesla.

SENATOR CIESLA: Yes.

MS. HOROWITZ: Senator Bateman.

SENATOR BATEMAN: Yes.

MS. HOROWITZ: Senator Gordon.

SENATOR GORDON: Yes.

MS. HOROWITZ: Senator Adler.

SENATOR ADLER: Yes.

MS. HOROWITZ: Senator Van Drew.

SENATOR VAN DREW: Yes.

MS. HOROWITZ: Senator Smith.

SENATOR SMITH: Yes.
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Our second bill is S-796, which is the first tweak to the
recycling tax -- changes the date of collection to start on April Fool’s Day,
2008. And it also changes certain reporting deadlines, as suggested by the
Department of Treasury. Okay, and that’s an amendment to put the
Treasury dates on there.

We have recorded in favor: Nick Staniewicz, from the Hudson
County Improvement Authority; Jeff Tittel, from the Sierra Club.

And of course, the reason for this is that when we passed the
bill, we made it effective immediately. That was a little unfair in that there
wasn’t notice to customers. This allows for the date to be changed to April
I, so that in the second quarterly billings the recycling tax will be made
known to the customers of the various solid waste entities.

Is there any discussion of the bill? (no response)

Can we have a motion?

SENATOR VAN DREW: Move the bill.

SENATOR SMITH: Motion to release by Senator Van Drew.

SENATOR BATEMAN: Second.

SENATOR SMITH: Second by Senator Bateman.

MS. HOROWITZ: On Senate Bill 796, with Senate
Committee amendments, Senator Ciesla.

SENATOR CIESLA: Yes.

MS. HOROWITZ: Senator Bateman.

SENATOR BATEMAN: Yes.

MS. HOROWITZ: Senator Gordon.

SENATOR GORDON: Yes.

MS. HOROWITZ: Senator Adler.
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SENATOR ADLER: Yes.

MS. HOROWITZ: Senator Van Drew.

SENATOR VAN DREW: Yes.

MS. HOROWITZ: Senator Smith.

SENATOR SMITH: Yes.

The bill is released.

And now, if we might, let’s get to the heart of today’s program,
which is hopefully soliciting from the regulated community, the
environmentalists, and anybody else who is an environmental stakeholder,
your best idea. We’d like five minutes of everybody on their best idea.
Hopefully, we’ll steal a few of them and do legislation.

First, we give deference to all prior commissioners, so Brad
Campbell is in the room. Brad asked for an opportunity to speak. Former
Commissioner Campbell, we’d love to hear from you.
COMMISSIONER BRADLEY M. CAMPBELL:
Thank you, Mr. Chairman, for the opportunity to speak today. And thank
you members of the Committee. And I apologize for my informal
appearance. I was literally prevailed upon to come over as I rode to work
thinking I had no public commitments today. So apologies in advance.

I first want to begin by applauding the priorities and objectives
outlined by Commissioner Jackson on behalf of the Corzine administration.
I think they’re the right ones. As is appropriate for a former commissioner,
I'm here today to testify about the importance of three items of old
business. And who better to testify than the former commissioner on old

business.
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The first is one that’s both an environmental, and a financial
and fairness issue. And that’s the issue of the Farmland Preservation
Program. If I were to tell the Committee in this budget climate that there’s
a government program, an environmental program no less, in which tens of
millions of dollars are being spent each year with no assurance the taxpayers
are receiving full value, the Committee would understandably be concerned.
And that’s precisely what’s happened in the Farmland Preservation
Program, because of the lack of any limits to the impervious cover that can
be placed on preserved farmland. This is an issue that the Committee has
raised previously. The bill-- Previous legislation by the Chairman, in this
Committee, directed the two departments -- Agriculture and Environmental
Protection -- to address this in a rulemaking. As is often the case when you
ask, even by statute, two agencies to agree, no agreement resulted. And
here I fault myself, despite good faith efforts by Secretary Kuperus, at the
time, and myself. The two agencies, because their missions and
constituencies are divergent, we couldn’t reach agreement. But it’s a
serious, serious issue. It’s a resource issue, because we’re losing prime New
Jersey soils because of the lack of this restriction.

It’s a landowner fairness issue because some landowners are
taking an impervious cover limit while others are not. And finally, it’s a tax
issue. Because there is significant uncertainty as to whether those donors,
who are donating land with farmland preservation easements without a
limit on impervious cover, may later find that their donation does not get
full credit from tax as a donation from the Internal Revenue Service. There
is plenty of guidance out there. The National Resource Conservation

Service to the Federal Government, for example, usually adopts a 3 to 6
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percent limit on impervious cover. In fact, their limit has an impact on
New Jersey because the NRCS is unwilling or reluctant to bring Federal
funding to the table for our projects when they lack that restriction.

And so I would urge the Committee to really move forward.
You heard Commissioner Jackson speak to the issue of limited staff, the
inability to really take on additional rulemakings. This is one, I think,
where the Committee could exercise leadership, fulfill its original promise in
the legislation that Senator Smith sponsored, bring together the
constituencies, and quickly enact an impervious cover limitation. This is an
issue in which we are losing acreage by the day. There’s currently a project
in Franklin Township where we’ll lose probably 30 or more acres to
impervious cover, simply because there is no restriction. So I would
commend that to the Committee’s attention.

The second issue I would commend to the Committee’s
attention -- again, a bit of old business, again one that coincides with
Commissioner Jackson’s priorities, in terms of funding mechanisms for the
green side -- is to -- for this Committee to once again take up S-889, the
Chairman’s water tax bill, to make clear and to establish a dedicated
funding mechanism for water resource protection according to the
principles and objectives outlined in that bill. I realize this has been a
contentious issue, as is any new tax. But I think in this funding climate in
particular, and given the strains on our water resources generally-- You've
heard the Commissioner speak to the fact that the water supply master plan
was delayed. In part, that was delayed because of the funding needed for it,

something that would be addressed by the water tax. I really commend, to



the Committee’s attention, to once again take up the Chairman’s leadership
on the water tax issue and move forward with that legislation.

Third, and with those first two priorities in mind, I think it
remains a priority to establish dedicated funding for the Garden State
Preservation Trust. This is obviously something that was a subject of stop-
gap legislation, approved by the voters despite an otherwise hostile climate
to new spending and bonding initiatives in the last election. I think a
longer-term solution is necessary, and I'm going to defer on the specifics of
that issue to the many friends in and among the environmental community
who are here, who are going to speak more directly to that issue.

But with that, and with uncharacteristic brevity, let me end my
remarks (laughter) and answer any questions you may have.

SENATOR SMITH: Let me first thank you for your service to
New Jersey.

Are there any questions for our former commissioner?

Senator Van Drew.

SENATOR VAN DREW: Very briefly -- because we have
another long day -- I couldn’t agree with you more on the Garden State
Preservation Trust. Obviously, we do need a dedicated source of funding.

With the Farmland Preservation issue, Chairman, I think we
have to be so careful representing a good number of farmers -- and some of
the largest farms are in my district, in the western part of my district -- as
we go forward with that in rulemaking, that we ensure that we do maintain
also the viability of the farms. Farming is something that’s going away in
New Jersey. The number of farmers are decreasing. The number of farms

are decreasing themselves. And the viability as a way of life, as an industry,
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what was continually passed on through generation to generation, is being
lost. And because of that, in some cases, there’s abuse. But in other cases,
it is a flexibility because of the changes that are in the marketplace now and
the type of farming that needs to go on. It’s not simply a case of building
fast food convenience stores on farms. These are different types of farming
-- is occurring. And I think we’re going to have to be very careful as we
approach that issue. And very respectfully, as well, the water tax issue as
well, I think, is something that we’re going to have to look at very, very
carefully because of the climate, which ended up with the Garden State
Preservation Trust. To think that a vote could even be -- even near close on
that shows the state of mind -- that we have to mindful in the New Jersey.
People are tapped out, and they are taxed out, and they are tired. So as we
maintain the environment, we also have to maintain the economic viability
of the state as well.

And I thank you for the wonderful work that you did and the
interaction that I had with you over the years. It’s good to see you.

COMMISSIONER CAMPBELL: Thank you, Senator.

As ever, I agree with you. I think it is a tough balance. We do
need to preserve farming.

We also need to recognize there is some unfairness currently
among those farmers who are voluntarily taking an impervious cover
restriction, those that are not. And even for those that are not, what I
wouldn’t want to see happen is to have them caught in a gotcha game with
the IRS, where working through the State program and the SADC they
assume -- they make certain assumptions about the deductibility and the

tax consequences of their donation. And later, as it sometimes does, the
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IRS comes back and says, “Well, no, we’re really only going to give you that
benefit if you're within the NRCS guidelines.” So it’s really a matter of
making sure even those that might not want the restriction understand, and
there’s very clear rules in terms of what the tax consequences are.

SENATOR SMITH:  Commissioner, we appreciate your
comments today and your participation.

COMMISSIONER CAMPBELL: Thank you, Senator.

Thank you, Mr. Chairman.

Thank you, members of the Committee.

SENATOR SMITH: Thank you so much.

Our first witness -- and remember, the plan here is five minutes
of your best ideas where you think our priorities should be -- let’s start with
Dena Mottola, of Environment New Jersey.

Dena, how do you say your last name? I can’t read the
handwriting.

DENA MOTTOLA JABORSKA: Jaborska (pronunciation).

SENATOR SMITH: Jaborska.

MS. MOTTOLA JABORSKA: I go by Mottola Jaborska now.

Good morning.

SENATOR SMITH: Good morning.

MS. MOTTOLA JABORSKA: I'm Dena Mottola. I'm the
Executive Director of Environment New Jersey, which is the new home for
New Jersey PIRG’s environmental advocacy, if any of you haven’t heard
that yet. We are looking forward the next few years getting a lot done for

the environment. I was just going to run through some of our priorities for
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the current session. So I'll focus more on the legislative priorities that we
have.

First and foremost, we do a lot of work on energy policy and
global warming policy. And we’d like to see the State move forward with
some efforts that would expand renewable energy in the state. We do have
a very good solar program in the state, and it’s undergoing some transition
right now over to a market-based system. And one of the things we’d like
to do, with the help of the Legislature, is perhaps put together more
incentives for solar, and also work with the development community to
make it easier to, right up front, develop solar homes right from the start.
California did something similar just recently and set a goal to have a
million solar homes in the next 10 years. And we’d like to do something on
that scale to New Jersey, something similar -- ask the developers to offer as
an option to people when new construction goes up. So that’s one priority
we have for the year.

None of the things that I'm talking about are necessarily bills.
Some of them are just ideas that we’re just wanting to get started on.
Second, New Jersey-- You'll hear from probably both the business
community, consumers, and the environmentalists that New Jersey -- our
grid is constrained. Our electricity grid is constrained. And then we have,
going into the next few years and definitely the next 10 years, some
concerns about reliability of electricity. And what we’d really like to see be
the solution and the answer to that is much more energy efficiency and
energy conservation policy being adopted in the state. We can go two
paths: We can decide that we have reliability concerns and so that we’re

going to build lots of new power plants and pipe in dirty power from the
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Midwest, or we can decide that we’re going to go with a cheaper and a
better option for the environment and do more energy efficiency.

And I guess I just want to say, I'm just -- we’ve barely scratched
the surface in terms of energy efficiency policy that we’ve done so far. We
can do a lot more. I'm very interested in working with the Legislature on
reducing our demand in the state through not only funding for energy
efficiency, but also things that we can do that don’t cost money in the fiscal
climate we have right now. We can do lots of energy efficiency through
mandates -- making more appliances more efficient, homes more efficient.
So we’d like to do more of that. There’s two bills pending right now that
we ask your support of: one that makes our building codes more energy
efficient, and the second that makes common household appliances more
efficient.

The third priority is to be working more towards implementing
the Global Warming Response Act. And I think one unexplored area is
much more on the transportation side. We have some work happening now
with renewable energy and energy efficiency, to start cleaning up our
electric side of the total energy use in the state. But we’d like to do more
work with the Legislature on encouraging plug-in hybrids, electric vehicles,
doing things to get people to drive less. You know, people going to work to
drive less, more telecommuting, and more incentives for just the pure zero
emission cars -- that technology that is actually available that we’d want to
get into the mainstream and onto the roads.

Fourth priority -- these are in no particular order, by the way --
is to renew funding for the Garden State Preservation Trust Fund, which

will be going out of money in the next year, depending on how aggressively
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we spend the money we have left. We do support a water user fee or a
water tax to fund that program. It’s not the only way that we’d like to see
the program funded. We’re open to suggestions. But the bottom line for us
is the timing issue, and that we think we need to do this very quickly. We
don’t want this program to run dry. And honestly, the Legislature needs to
play a large role in that.

We think-- We represent a lot of people around the state. We
do a lot of work in communities all over the state. We think we can build
the support for a water user fee to fund open space. We understand that
taxes are pressing on people right now, but we think this is one user fee or
tax that we can move forward in New Jersey, because open space
preservation is so important to people in New Jersey .

I'll stop there, but that’s just a sampling of some of our
priorities this year.

SENATOR SMITH: You know, we appreciate your comments
and you certainly have some wonderful suggestions.

Our next witness will be Dave Brogan, NJBIA.

Mr. Brogan.

DAVID BROGAN: Thank you, Senator.

My name is David Brogan. I'm Vice President of
Environmental Policy of the New Jersey Business & Industry Association.
We represent over 23,000 companies throughout the State of New Jersey.
And I'd just like to take a minute to discuss some of the issues that we
think are very important going forward.

As a body, we would ask that any time you’re promoting future

legislation and creating new acts that you give specific direction to the
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Department and put boundaries on the regulatory process. What we’ve
seen many time is that DEP has interpreted the legislation in certain ways
that may or may not be in line with your goals. And it’s been difficult to--
And I see you smiling -- because you don’t believe it?

SENATOR SMITH: Go right ahead. (laughter)

MR. BROGAN: It’s been difficult to try to comply with those
regulations. One of the problems that we’re seeing is in the response to
comments. There actually is no physical response, in essence. They do
respond in the Register, but there will be -- and we were told point blank --
that no substantive changes will be made to regulations under the current
format. We have been told that future regulations would be proposed the
day those old regulations are adopted. But that creates a real problem,
because you're still not addressing the concerns.

SENATOR SMITH: What specific ones are you referring to?

MR. BROGAN: Well, there are a couple. Public access rules
are a perfect example. Right now, I don’t think anyone has a problem with
providing beach access. I don’t think anyone would deny that. One of the
problems that we see, though, is that you're requiring companies who have
been here for perhaps 100 years, who have owned that property, to either
provide access on-site-- Most of the time it’s not feasible due to-- If you're
talking about large chemical companies or otherwise, due to security reasons
they can’t do that. Now, the Department is saying either, “You provide
that access on-site, or you provide it off-site. Basically, you're going to pay
for it either way.” It sends the wrong message to the business community.
I don’t think it was the goal of the regulation, to begin with, to include

everything. And it doesn’t just include the waterways or the beach access
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on the major oceanfront, you're talking about tidally flowed waterways.
Sometimes tidally flowed waterways come inland 15, 20 miles. So we're
not sure if that was the intent. Clearly, the beach access part was the
intent, and we don’t have a problem with that. But you’re going to see
future litigation from towns and from companies basically stating that it
isn’t fair.

Prior to that rule, the Department said, “If it’s not feasible or
practical to provide that access on-site, we would take that into
consideration.” Now you either pay for it on-site or you pay for it off-site.
And we feel that that’s unfair.

Again, we would ask that the Legislature urge the Department
to have some more stakeholder processes so we can vet the regulations that
implement your legislation. Right now, they’re only vetted internally, and I
don’t think they’re getting the perspective of the regulated community on
how those issues will be implemented.

Furthermore, we’d like to see more accountability placed on the
Department with regard to various funds. We would like to see a report
that’s drafted given to the various environment committees, demonstrating
how those funds are spent, what the balance of those funds are, and what
they see going forward.

Fourth, I think that what we’re seeing difficulty in -- and I
think the Commissioner touched upon it -- is the lack of staffing levels.
And that’s not going to go away any time soon. So any time the Legislature
proposes or implements a new act, a major new proposal, they’re then
placing that burden on the Department, which in many cases cannot

implement that act. So what that means is, when the Department is trying
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to implement these new programs, developing regulations -- the
Department put out 2,500 pages in new land-use regulations in the last year
and a half -- they’re not able to facilitate those permits and the process
stops. So we’re concerned about the impact of business and the impact to
the permitting process.

SENATOR SMITH: Dave, how about the flip side? In the last
session, the Commissioner threw on the table the idea of outsourcing some
of the lower-level cleanup site remediation issues, underground storage
tanks, that kind of thing. But you would have the applicant pay into a trust
fund and then the outside consultant might be used. Or I've also seen a
memorandum from Carla Katz, I think, to the Commissioner saying, “You
could use this to pay for overtime and hire additional staff.” And I don’t
know what the correct mechanism is.

MR. BROGAN: Right.

SENATOR SMITH: But back in the 1980s, the business
community was very successful in seeing to it that the cost of the permit,
the cost of review, was not collected as a fee -- that it should come out of
the General Fund. And then the next thing that everybody was successtul
in was chopping the DEP to shreds in the 1980s and "90s. So when you say
you’re concerned about staffing le