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SENATE, No. 1599

STATE OF NEW JERSEY
INTRODUCED OCTOBER 7, 1996

By Senator KENNY

AN ACT concerning residential housing development,  supplementing1
P.L.1975, c.217 (C.52:27D-119 et seq.) and amending P.L.1993,2
c.139.3

4
BE IT ENACTED by the Senate and General Assembly of the State5

of New Jersey:6
7

1.  (New section)  a.  No person shall construct new residential8
housing on any property that at any time was used  as an industrial9
establishment unless that person, prior to the construction,  conducts10
a preliminary assessment, and, if necessary, a site investigation, to11
determine if contamination exists at the property, including the12
building interior,  at levels in excess of the applicable remediation13
standards as established pursuant to P.L.1993, c.139 (C.58:10B-1 et14
seq.).  If  levels of contamination are found that exceed the applicable15
remediation standards, then the property owner shall remediate the16
property.17

b.  No permit shall be issued pursuant to section 12 of P.L.1975,18
c.217 (C.52:27D-130) for new residential housing on any property that19
at any time was  used as an industrial establishment until the  property20
owner certifies that either no contamination exists at the property,21
including the building interior, in excess of the applicable remediation22
standards as established pursuant to P.L.1993, c.139 (C.58:10B-1 et23
seq.) or that any contaminated site has been remediated to meet all24
applicable standards as established pursuant to P.L.1993, c.139.25

c.  As used in this section:26
"Contamination," "preliminary assessment," "site investigation," and27

"remediation" shall have the same meaning as in section 24 of28
P.L.1993, c.139 (C.58:10B-1).29

"Industrial establishment" shall have the same meaning as  in section30
3 of P.L.1983, c.330 (C.13:1K-8).31

32
2.  Section 23 of P.L.1993, c.139 (C.58:10B-1) is amended to read33

as follows:34
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23.  As used in sections 23 through 43 of P.L.1993, c.1391
(C.58:10B-1 et seq.):  2

"Area of concern" means any location where contaminants are or3
were known or suspected to have been discharged, generated,4
manufactured, refined, transported, stored, handled, treated, or5
disposed, or where contaminants have or may have migrated;  6

"Authority" means the New Jersey Economic Development7
Authority established pursuant to P.L.1974, c.80 (C.34:1B-1 et seq.);8

"Contamination" or "contaminant" means any discharged hazardous9
substance as defined pursuant to section 3 of P.L.1976, c.14110
(C.58:10-23.11b), hazardous waste as defined pursuant to section 1 of11
P.L.1976, c.99 (C.13:1E-38), or pollutant as defined pursuant to12
section 3 of P.L.1977, c.74 (C.58:10A-3);  13

"Department" means the Department of Environmental Protection14
[and Energy];15

"Discharge" means an intentional or unintentional action or16
omission resulting in the releasing, spilling, leaking, pumping, pouring,17
emitting, emptying, or dumping of a contaminant onto the land or into18
the waters of the State or into a building in this State;  19

"Engineering controls" means any mechanism to contain or stabilize20
contamination or ensure the effectiveness of a remedial action.21
Engineering controls may include, without limitation, caps, covers,22
dikes, trenches, leachate collection systems, signs, fences and access23
controls;  24

"Financial assistance" means loans or loan guarantees;25
"Institutional controls" means a mechanism used to limit human26

activities at or near a contaminated site, or to ensure the effectiveness27
of the remedial action over time, when contaminants remain at a28
contaminated site in levels or concentrations above the applicable29
remediation standard that would allow unrestricted use of that30
property.  Institutional controls may include, without limitation,31
structure, land, and natural resource use restrictions, well restriction32
areas, and deed notices;  33

"No further action letter" means a written determination by the34
department that based upon an evaluation of the historical use of a35
particular site, or of an area of concern or areas of concern at that site,36
as applicable, and any other investigation or action the department37
deems necessary, there are no discharged contaminants present at the38
site, at the area of concern or areas of concern, at any other site to39
which a discharge originating at the site has migrated, or that any40
discharged contaminants present at the site or that have migrated from41
the site have been remediated in accordance with applicable42
remediation regulations;  43

"Preliminary assessment" means the first phase in the process of44
identifying areas of concern and determining whether contaminants are45
or were present at a site or have migrated or are migrating from a site,46
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and shall include the initial search for and evaluation of, existing site1
specific operational and environmental information, both current and2
historic, to determine if further investigation concerning the3
documented, alleged, suspected or latent discharge of any contaminant4
is required.  The evaluation of historic information shall be conducted5
from 1932 to the present, except that the department may require the6
search for and evaluation of additional information relating to7
ownership and use of the site prior to 1932 if such information is8
available through diligent inquiry of the public records;  9

"Remedial action" means those actions taken at a site or offsite if10
a contaminant has migrated or is migrating therefrom, as may be11
required by the department, including the removal, treatment,12
containment, transportation, securing, or other engineering or13
treatment measures, whether of a permanent nature or otherwise,14
designed to ensure that any discharged contaminant at the site or that15
has migrated or is migrating from the site, is remediated in compliance16
with the applicable remediation standards;  17

"Remedial investigation" means a process to determine the nature18
and extent of a discharge of a contaminant at a site or a discharge of19
a contaminant that has migrated or is migrating from the site and the20
problems presented by a discharge, and may include data collected,21
site characterization, sampling, monitoring, and the gathering of any22
other sufficient and relevant information necessary to determine the23
necessity for remedial action and to support the evaluation of remedial24
actions if necessary;  25

"Remediation" or "remediate" means all necessary actions to26
investigate and clean up any known, suspected, or threatened27
discharge of contaminants, including, as necessary, the preliminary28
assessment, site investigation, remedial investigation, and remedial29
action;  30

"Site investigation" means the collection and evaluation of data31
adequate to determine whether or not discharged contaminants exist32
at a site or have migrated or are migrating from the site at levels in33
excess of the applicable remediation standards.  A site investigation34
shall be developed based upon the information collected pursuant to35
the preliminary assessment;  36

"Remedial action workplan" means a plan for the remedial action to37
be undertaken at a site, or at any area to which a discharge originating38
at a site is migrating or has migrated; a description of the remedial39
action to be used to remediate a site; a time schedule and cost estimate40
of the implementation of the remedial action; and any other41
information the department deems necessary;  42

"Remediation fund" means the Hazardous Discharge Site43
Remediation Fund established pursuant to section 26 of P.L.1993,44
c.139 (C.58:10B-4);  45

"Remediation funding source" means the methods of financing the46
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remediation of a discharge required to be established by a person1
performing the remediation pursuant to section 25 of P.L.1993, c.1392
(C.58:10B-3);  3

"Remediation standards" means the combination of numeric and4
narrative standards to which contaminants must be remediated for soil,5
building interiors, groundwater, or surface water as provided by the6
department pursuant to section 35 of P.L.1993, c.139 (C.58:10B-12).7
(cf:  P.L.1993, c.139, s.23)8

9
3.  Section 35 of P.L.1993, c.139 (C.58:10B-12) is amended to10

read as follows:11
35.  a.  The Department of Environmental Protection [and Energy]12

shall adopt minimum remediation standards for soil, building interiors,13
groundwater, and surface water quality necessary for the remediation14
of contamination of real property.  The remediation standards shall be15
developed to ensure that the potential for harm to public health and16
safety and to the environment is minimized to acceptable levels, taking17
into consideration the location, the surroundings, the intended use of18
the property, the potential exposure to the discharge, and the19
surrounding ambient conditions, whether naturally occurring or20
man-made.  21

Until the minimum remediation standards for the protection of22
public health and safety as described herein are adopted, the23
department shall apply public health and safety remediation standards24
for contamination at a site on a case-by-case basis based upon the25
considerations and criteria enumerated in this section.  26

The department shall not propose or adopt remediation standards27
protective of the environment pursuant to this section, except28
standards for groundwater or surface water, until recommendations29
are made by the Environment Advisory Task Force created pursuant30
to section 37 of P.L.1993, c.139.  Until the Environment Advisory31
Task Force issues its recommendations and the department adopts32
remediation standards protective of the environment as required by33
this section, the department shall continue to determine the need for34
and the application of remediation standards protective of the35
environment on a case-by-case basis in accordance with the guidance36
and regulations of the United States Environmental Protection Agency37
pursuant to the "Comprehensive Environmental Response,38
Compensation and Liability Act of 1980," 42 U.S.C.§9601 et seq. and39
other statutory authorities as applicable.  40

b.  In developing minimum remediation standards the department41
shall:42

(1)  base the standards on generally accepted and peer reviewed43
scientific evidence or methodologies;  44

(2)  base the standards upon reasonable assumptions of exposure45
scenarios as to amounts of contaminants to which humans or other46
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receptors will be exposed, when and where those exposures will occur,1
and the amount of that exposure;  2

(3)  avoid the use of redundant conservative assumptions.  The3
department shall avoid the use of redundant conservative assumptions4
by the use of parameters that provide an adequate margin of safety and5
which avoid the use of unrealistic conservative exposure parameters6
and which guidelines make use of the guidance and regulations for7
exposure assessment developed by the United States Environmental8
Protection Agency pursuant to the "Comprehensive Environmental9
Response, Compensation, and Liability Act of 1980," 42 U.S.C.§960110
et seq. and other statutory authorities as applicable; and  11

(4)  where feasible, establish the remediation standards as numeric12
or narrative standards setting forth acceptable levels or concentrations13
for particular contaminants.  14

c.  (1)  The department shall develop residential and nonresidential15
soil remediation standards that are protective of public health and16
safety.  For contaminants that are mobile and transportable to17
groundwater, the residential and nonresidential soil remediation18
standards shall be protective of groundwater and surface water.19
Residential soil remediation standards shall be set at levels or20
concentrations of contamination for real property based upon the use21
of that property for residential or similar uses and which will allow the22
unrestricted use of that property without exceeding a health risk level23
greater than that provided in subsection d. of this section.24
Nonresidential soil remediation standards shall be set at levels or25
concentrations of contaminants that recognize the lower likelihood of26
exposure to contamination on property that will not be used for27
residential or similar uses. Whenever real property is remediated to a28
nonresidential soil remediation standard, except as otherwise provided29
in paragraph (3) of subsection g. of this section, the department shall30
require, pursuant to section 36 of P.L.1993, c.139 (C.58:10B-13), that31
the use of the property be restricted to nonresidential or other uses32
compatible with the extent of the contamination of the soil and that33
access to that site be restricted in a manner compatible with the34
allowable use of that property.  35

(2)  The department may develop differential remediation standards36
for surface water or groundwater that take into account the current,37
planned, or potential use of that water in accordance with the "Clean38
Water Act" (33 U.S.C.§1251 et seq.) and the "Water Pollution Control39
Act," P.L.1977, c.74 (C.58:10A-1 et seq.).  40

(3)  The department shall develop residential and nonresidential41
building interior remediation standards that are protective of public42
health and safety.  Residential building interior remediation standards43
shall be set at levels or concentrations of contamination for real44
property based upon the use of that property for residential or similar45
uses and which will allow the unrestricted use of that property without46
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exceeding a health risk level greater than that provided in subsection1
d. of this section. Nonresidential building interior  standards shall be2
set at levels or concentrations of contaminants that recognize the3
lower likelihood of exposure to contamination on property that will4
not be used for residential or similar uses. Whenever real property is5
remediated to a nonresidential building interior remediation standard,6
except as otherwise provided in paragraph (3) of subsection g. of this7
section, the department shall require, pursuant to section 36 of8
P.L.1993, c.139 (C.58:10B-13), that the use of the property be9
restricted to nonresidential or other uses compatible with the extent of10
the contamination of the building interior and that access to that site11
be restricted in a manner compatible with the allowable use of that12
property.  13

d.  In developing minimum remediation standards intended to be14
protective of public health and safety, the department shall identify the15
hazards posed by a contaminant to determine whether exposure to that16
contaminant can cause an increase in the incidence of an adverse health17
effect and whether the adverse health effect may occur in humans.18
The department shall set minimum building interior and soil19
remediation standards for both residential and nonresidential uses that:20

(1)  for human carcinogens, as categorized by the United States21
Environmental Protection Agency, will result in an additional cancer22
risk of one in one million;  23

(2)  for noncarcinogens, will limit the Hazard Index for any given24
effect to a value not exceeding one.  25

The health risk levels established in this subsection are for any26
particular contaminant and not for the cumulative effects of more than27
one contaminant at a site.  28

e.  Remediation standards and other requirements established29
pursuant to this section shall apply to remediation activities required30
pursuant to the "Spill Compensation and Control Act," P.L.1976,31
c.141 (C.58:10-23.11 et seq.), the "Water Pollution Control Act,"32
P.L.1977, c.74 (C.58:10A-1 et seq.), P.L.1986, c.102 (C.58:10A-2133
et seq.), the "Industrial Site Recovery Act," P.L.1983, c.33034
(C.13:1K-6 et al.), the "Solid Waste Management Act," P.L.1970, c.3935
(C.13:1E-1 et seq.), the "Comprehensive Regulated Medical Waste36
Management Act," P.L.1989, c.34 (C.13:1E-48.1 et seq.), the "Major37
Hazardous Waste Facilities Siting Act," P.L.1981, c.279 (C.13:1E-4938
et seq.), the "Sanitary Landfill Facility Closure and Contingency Fund39
Act," P.L.1981, c.306 (C.13:1E-100 et seq.), the "Regional40
Low-Level Radioactive Waste Disposal Facility Siting Act," P.L.1987,41
c.333 (C.13:1E-177 et seq.), or any other law or regulation by which42
the State may compel a person to perform remediation activities on43
contaminated property.  However, nothing in this subsection shall be44
construed to limit the authority of the department to establish45
discharge limits for pollutants or to prescribe penalties for violations46
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of those limits pursuant to P.L.1977, c.74 (C.58:10A-1 et seq.), or to1
require the complete removal of nonhazardous solid waste pursuant to2
law.  3

f.  (1)  A person performing a remediation of contaminated real4
property, in lieu of using the established minimum soil remediation5
standard for either residential use or nonresidential use adopted by the6
department pursuant to subsection c. of this section, may submit to the7
department a request to use an alternative residential use or8
nonresidential use soil remediation standard.  The use of an alternative9
soil remediation standard shall be based upon site specific factors10
which may include (1) physical site characteristics which may vary11
from those used by the department in the development of the soil12
remediation standards adopted pursuant to this section; or (2) a site13
specific risk assessment.  If a person performing a remediation14
requests to use an alternative soil remediation standard based upon a15
site specific risk assessment, that person shall demonstrate to the16
department that the requested deviation from the risk assessment17
protocol used by the department in the development of soil18
remediation standards pursuant to this section is consistent with the19
guidance and regulations for exposure assessment developed by the20
United States Environmental Protection Agency pursuant to the21
"Comprehensive Environmental Response, Compensation, and22
Liability Act of 1980," 42 U.S.C.§9601 et seq. and other statutory23
authorities as applicable. A site specific risk assessment may consider24
exposure scenarios and assumptions that take into account the form of25
the contaminant present, natural biodegradation, fate and transport of26
the contaminant, and available toxicological data that are based upon27
generally accepted and peer reviewed scientific evidence or28
methodologies.  29

Upon a determination by the department that the requested30
alternative remediation standard is protective of public health and31
safety, as established in subsection d. of this section, and protective of32
the environment pursuant to subsection a. of this section, the33
alternative residential use or nonresidential use soil remediation34
standard shall be approved by the department.  35

(2)  The department may, upon its own initiative, require an36
alternative remediation standard for a particular contaminant for a37
specific real property site, in lieu of using the established minimum38
residential use or nonresidential use soil remediation standard adopted39
by the department for a particular contaminant pursuant to this40
section.  The department may require an alternative remediation41
standard pursuant to this paragraph upon a determination by the42
department, based on the weight of the scientific evidence, that due to43
specific physical site characteristics of the subject real property, the44
use of the adopted residential use or nonresidential use soil45
remediation standards would not be protective of public health or46
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safety or of the environment, as appropriate.  1
g.  The development, selection, and implementation of any2

remediation standard or remedial action shall ensure that it is3
protective of public health, safety, and the environment, as applicable,4
as provided in this section.  In determining the appropriate remedial5
action that shall occur at a site in order to meet the established6
remediation standards, the department, or any person performing the7
remediation, shall base its decision on the following factors:  8

(1)  Permanent and nonpermanent remedies shall be allowed except9
that permanent remedies shall be preferred over nonpermanent10
remedies for remedial actions;  11

(2)  Contamination may, upon the department's approval, be left12
onsite at levels or concentrations that exceed the minimum building13
interior or soil remediation standards for residential use or14
nonresidential use if the implementation of institutional or engineering15
controls at that site will result in the protection of public health, safety16
and the environment at the risk level established in subsection d. of17
this section and if the requirements established in subsections a., b., c.18
and d. of section 36 of P.L.1993, c.139 (C.58:10B-13) are met;  19

(3)  Real property on which there is soil or a building interior  that20
has not been remediated to the residential building interior or soil21
remediation standards, or real property on which the building interior,22
soil, groundwater, or surface water has been remediated to meet the23
required health risk level by the use of engineering or institutional24
controls, may be developed or used for residential purposes, or for any25
other similar purpose, if (a) all areas of that real property or within a26
building interior at which a person may come into contact with the27
building interior or with soil are remediated to meet the residential28
building interior or soil remediation standards and (b) it is clearly29
demonstrated that for all areas of the real property, other than those30
described in subparagraph (a) above, engineering and institutional31
controls can be implemented and maintained on the real property32
sufficient to meet the health risk level as established in subsection d.33
of this section;  34

(4)  Remediation shall not be required beyond the regional natural35
background levels for any particular contaminant.  The department36
shall develop regulations that set forth a process to identify37
background levels of contaminants for a particular region. For the38
purpose of this paragraph "regional natural background levels" means39
the concentration of a contaminant consistently present in the40
environment of the region of the site and which has not been41
influenced by localized human activities;  42

(5)  Remediation shall not be required of the owner or operator of43
real property for contamination coming onto the site from another44
property owned and operated by another person, unless the owner or45
operator is in any way responsible for the discharge;  46
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(6)  Groundwater that is contaminated shall not be required to be1
remediated to a level or concentration for any particular contaminant2
lower than the level or concentration that is migrating onto the3
property from another property owned and operated by another4
person;  5

(7)  The technical performance, effectiveness and reliability of the6
proposed remedial action in attaining and maintaining compliance with7
applicable remediation standards and required health risk levels.  In8
reviewing a proposed remedial action, the department shall also9
consider the ability of the owner or operator to implement the10
proposed remedial action within a reasonable time frame without11
jeopardizing public health, safety or the environment;  12

(8)  In the case of a proposed remedial action that will not meet the13
established minimum residential use soil remediation standards, the14
cost of all available permanent remedies is unreasonable, as determined15
by department rules designed to provide a cost-based preference for16
the use of permanent remedies.  The department shall adopt17
regulations, no later than 18 months after the effective date of this act,18
establishing criteria and procedures for allowing a person to19
demonstrate that the cost of all available permanent remedies is20
unreasonable.  Until the department adopts those regulations, it shall21
not require a person performing a remedial action to implement a22
permanent remedy, unless the cost of implementing a nonpermanent23
remedy is 50 percent or more than the cost of implementing a24
permanent remedy; provided, however, that the preceding provision25
shall not apply to any owner or operator of an industrial establishment26
who is implementing a remedial action pursuant to subsection i. of27
section 4 of P.L.1983, c.330;  28

(9)  The use of the established nonresidential building interior or29
soil remediation standard shall not be unreasonably disapproved by the30
department.  31

The department may require the person performing the remediation32
to supply the information required pursuant to this subsection as is33
necessary for the department to make a determination.  34

h.  (1)  The department shall adopt regulations which establish a35
procedure for a person to demonstrate that a particular parcel of land36
contains large quantities of historical fill material.  Upon a37
determination by the department that large quantities of historic fill38
material exist on that parcel of land, there is a rebuttable presumption39
that the department shall not require any person to remove or treat the40
fill material in order to comply with a remediation standard.  In these41
areas the department shall establish by regulation the requirement for42
engineering or institutional controls that are designed to prevent43
exposure of these contaminants to humans, that allow for the44
continued use of the property, that are less costly than removal or45
treatment, which maintain the health risk levels as established in46
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subsection d. of this section, and, as applicable, are protective of the1
environment.  The department may rebut the presumption only upon2
a finding by the preponderance of the evidence that the use of3
engineering or institutional controls would not be effective in4
protecting public health, safety, and the environment.  For the5
purposes of this paragraph "historic fill material" means generally large6
volumes of non-indigenous material, used to raise the topographic7
elevation of a site, which were contaminated prior to emplacement and8
are in no way connected with the operations at the location of9
emplacement and which include, but are not limited to, construction10
debris, dredge spoils, incinerator residue, demolition debris, fly ash,11
and non-hazardous solid waste. Historic fill material shall not include12
any material which is substantially chromate chemical production13
waste or any other chemical production waste or waste from14
processing of metal or mineral ores, residues, slags or tailings.  15

(2)  The department shall develop recommendations for remedial16
actions in large areas of historic industrial contamination.  These17
recommendations shall be designed to meet the health risk levels18
established in subsection d. of this section, and to  be protective of the19
environment and shall take into account the industrial history of these20
sites, the extent of the contamination that may exist, the costs of21
remedial actions, the economic impacts of these policies, and the22
anticipated uses of these properties.  The department, within one year23
of the enactment of this act,  shall issue a report to the Senate24
Environment Committee and to the Assembly Energy and Hazardous25
Waste Committee, or their successors, explaining these26
recommendations and making any recommendations for legislative or27
regulatory action.  28

(3)  The department may not, as a condition of allowing the use of29
a nonresidential use soil remediation standard, or the use of30
institutional or engineering controls, or where a building interior will31
not be remediated to meet the residential building interior remediation32
standards, require the owner of that real property, except as provided33
in section 36 of P.L.1993, c.139 (C.58:10B-13), to restrict the use of34
that property through the filing of a deed easement, covenant, or35
condition.  36

i.  The department may not require a remedial action workplan to37
be prepared or  implemented or engineering or institutional controls to38
be imposed upon any real property unless sampling performed at that39
real property demonstrates the existence of contamination above the40
applicable remediation standards.  41

j.  Upon the approval by the department of a remedial action42
workplan, or similar plan that describes the extent of contamination at43
a site and the remedial action to be implemented to address that44
contamination, the department may not subsequently require a change45
to that workplan or similar plan in order to compel a different46
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remediation standard due to the fact that the established remediation1
standards have changed; however, the department may compel a2
different remediation standard if the difference between the new3
remediation standard and the remediation standard approved in the4
workplan or other plan differs by an order of magnitude.  The5
limitation to the department's authority to change a workplan or6
similar plan pursuant to this subsection shall only apply if the workplan7
or similar plan is being implemented in a reasonable timeframe, as may8
be indicated in the approved remedial action workplan or similar plan.9

k.  Notwithstanding any other provisions of this section, all10
remediation standards and remedial actions that involve real property11
located in the Pinelands area shall be consistent with the provisions of12
the "Pinelands Protection Act," P.L.1979, c.111 (C.13:18A-1 et seq.),13
any rules and regulations promulgated pursuant thereto, and with14
section 502 of the National Parks and Recreation Act of 1978, 1615
U.S.C.§4711.  16

l.  Upon the adoption of a remediation standard for a particular17
contaminant in soil, a building interior, groundwater, or surface water18
pursuant to this section, the department may amend that remediation19
standard only upon a finding that a new standard is necessary to20
maintain the health risk levels established in subsection d. of section21
35 of P.L.1993, c.139 (C.58:10B-12) or to protect the environment,22
as applicable.  The department may not amend a public health based23
soil or building interior remediation standard to a level that would24
result in a health risk level more protective than that provided for in25
subsection d. of section 35 of P.L.1993, c.139 (C.58:10B-12).  26

m.  Nothing in P.L.1993, c.139 shall be construed to restrict or in27
any way diminish the public participation which is otherwise provided28
under the provisions of the "Spill Compensation and Control Act,"29
P.L.1976, c.141 (C.58:10-23.11 et seq.).  30
(cf:  P.L.1993, c.139, s.35)31

32
4.  Section 36 of P.L.1993, c.139 (C.58:10B-13) is amended to33

read as follows:  34
36.  a.  When real property is remediated to a nonresidential35

building interior or soil remediation standard or engineering or36
institutional controls are used in lieu of remediating a site to meet an37
established remediation standard for a building interior, soil,38
groundwater, or surface water, the department shall, as a condition of39
the use of that standard or control measure:  40

(1)  require the establishment of any engineering or institutional41
controls the department determines are reasonably necessary to42
prevent exposure to the contaminants, require maintenance, as43
necessary, of those controls, and require the restriction of the use of44
the property in a manner that prevents exposure;  45

(2)  require, with the consent of the owner of the real property, the46
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recording with the office of the county recording officer, in the county1
in which the property is located, a notice to inform prospective holders2
of an interest in the property that contamination exists on the property3
at a level that may statutorily restrict certain uses of or access to all or4
part of that property, a delineation of those restrictions, a description5
of all specific engineering or institutional controls at the property that6
exist and that shall be maintained in order to prevent exposure to7
contaminants remaining on the property, and the written consent to the8
notice by the owner of the property;  9

(3)  require a notice to the governing body of each municipality in10
which the property is located that contaminants will exist at the11
property above residential use soil remediation standards or any other12
remediation standards and specifying the restrictions on the use of or13
access to all or part of that property and of the specific engineering or14
institutional controls at the property that exist and that shall be15
maintained;  16

(4)  require, when determined necessary by the department, that17
signs be posted at any location at the site where access is restricted or18
in those areas that must be maintained in a prescribed manner, to19
inform persons on the property that there are restrictions on the use of20
that property or restrictions on access to any part of the site;  21

(5)  require that a list of the restrictions be kept on site for22
inspection by governmental enforcement officials; and  23

(6)  require a person, prior to commencing a remedial action, to24
notify the governing body of each municipality wherein the property25
being remediated is located.  The notice shall include, but not be26
limited to, the commencement date for the remedial action; the name,27
mailing address and business telephone number of the person28
implementing the remedial action, or his designated representative; and29
a brief description of the remedial action.  30

b.  If the owner of the real property does not consent to the31
recording of a notice pursuant to paragraph (2) of subsection a. of this32
section, the department shall require the use of a residential building33
interior and soil remediation standard in the remediation of that real34
property.  35

c.  Whenever engineering or institutional controls on property as36
provided in subsection a. of this section are no longer required, or37
whenever the engineering or institutional controls are changed because38
of the performance of subsequent remedial activities, a change in39
conditions at the site, or the adoption of revised remediation40
standards, the department shall require that the owner or operator of41
that property record with the office of the county recording officer a42
notice that the use of the property is no longer restricted or delineating43
the new restrictions.  The department shall also require that the owner44
or operator notify, in writing, the municipality in which the property45
is located of the removal or change of the restrictive use conditions.46
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d.  The owner or lessee of any real property, or any person1
operating a business on real property, which has been remediated to2
a nonresidential use building interior or soil remediation standard or3
on which the department has allowed engineering or institutional4
controls for a building interior, soil, groundwater, or surface water to5
protect the public health, safety, or the environment, as applicable,6
shall maintain the engineering or institutional controls as required by7
the department.  An owner, lessee, or operator who takes any action8
that results in the improper alteration or removal of engineering or9
institutional controls or who fails to maintain the engineering or10
institutional controls as required by the department, shall be subject to11
the penalties and actions set forth in section 22 of P.L.1976, c.14112
(C.58:10-23.11u).  The provisions of this subsection shall not apply if13
a notification received pursuant to subsection b. of this section14
authorizes all restrictions or controls to be removed from the subject15
property.  16

e.  Notwithstanding the provisions of any other law, or any rule,17
regulation, or order adopted pursuant thereto to the contrary,18
whenever contamination at a property is remediated in compliance19
with any building interior, soil, groundwater, or surface water20
remediation standards that were in effect at the completion of the21
remediation, the owner or operator of the property or person22
performing the remediation, except as otherwise provided in this23
section, shall not be liable for the cost of any additional remediation24
that may be required by a subsequent adoption by the department of25
a more stringent remediation standard for a particular contaminant.26
Upon the adoption of a regulation that amends a remediation standard,27
only a person who is liable to clean up and remove that contamination28
pursuant to section 8 of P.L.1976, c.141 (C.58:10-23.11g) shall be29
liable for any additional remediation costs necessary to bring the site30
into compliance with the new remediation standards except that no31
person shall be so liable unless the difference between the new32
remediation standard and the level or concentration of a contaminant33
at the property differs by an order of magnitude.  34

Nothing in the provisions of this subsection shall be construed to35
affect the authority of the department, pursuant to subsection f. of this36
section, to require additional remediation on real property where37
engineering or institutional controls were implemented.  38

Nothing in the provisions of this subsection shall limit the rights of39
a person, other than the State, or any department or agency thereof,40
to bring a civil action for damages, contribution, or indemnification as41
provided by statutory or common law.  42

f.  Whenever the department approves or has approved the use of43
engineering or institutional controls for the remediation of a building44
interior, soil, groundwater, or surface water, to protect public health,45
safety or the environment in lieu of remediating a site to a condition46
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that meets an established residential remediation standard, the1
department shall not require additional remediation of that site unless2
the engineering or institutional controls no longer are protective of3
public health, safety, or the environment.  4
(cf:  P.L.1993, c.139, s.36)5

6
5.  This act shall take effect 90 days from enactment.7

8
9

STATEMENT10
11

This bill would require any person who constructs new residential12
housing on any property that has been used as an industrial13
establishment, to investigate the property to determine if any14
hazardous contaminants are present at levels in excess of the15
applicable remediation standards.  The Department of  Environmental16
Protection is required to establish the applicable standards.  17

The bill would also require that as a condition for the issuance of18
the construction permit as required pursuant to the "State Uniform19
Construction Code Act," P.L.1975, c.217 (C.52:27D-119 et seq.), the20
property owner certify either that no contamination exists at the site21
in excess of the applicable remediation standards or that the site has22
been remediated.23

24
25

                             26
27

Requires investigation and cleanup of industrial establishments to be28
developed for residential housing.29


